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(i) 


QUESTIONS PRESENTED 


1. Is the service of a summons and complaint in the District of 
Columbia upon an admitted agent of a foreign corporation, in an action 
against the foreign corporation, effective to subject the foreign corpo- 
ration to the jurisdiction of the District of Columbia's courts, where 
the suit was grounded on a tort committed by the foreign corporation in 
the District of Columbia? 


2. Is a foreign corporation which (a) employes a full-time "Dis- 
trict Sales Manager" in the District of Columbia, who "was appointed... 


to solicit business . . . in Washington [D. C.] and New York," whose 


compensation is based upon a "draw plus a commission of 3% of yearly 
sales over $500,000," whose duties include transmitting quotations of 
prices of merchandise to prospective buyers and attending a substantial 
number of bid openings in instances where the foreign corporation has 
submitted bids and whose sales for the corporation on which his com- 
pensation is based for the period April, 1961,to November, 1961, ex- 
ceeded $400,000. (b) defrayed the cost of maintaining an office in an 
office building in the downtown area of the District of Columbia, in the 
lobby of which its name and room number are listed; (c) entered into 
contracts in the District of Columbia; and (d) committed a com- 
mercial tort in the District of Columbia, out of which the litigation 
below arises, "present" in the District of Columbia and subject to the 


jurisdiction of the District of Columbia's courts? 
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STATEMENT OF THE CASE 
STATUTE INVOLVED 
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SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The District of Columbia Code Codifies the 
Methods of Serving Process on Foreign 
Corporations ¢ : : . 


Appellee "Transacts Business" in the District of 
Columbia Within the Meaning of Section 103 of 
Title 13 of the District of Columbia Code 


Appellee "Do[es] Business" in the District of 
Columbia Within the Meaning of Section 103 of 
Title 13 of the District of Columbia Code 


Section 103 of Title 13 of the District of 
Columbia Code Comports with Due Process of 
Law 5 i : 5 a . . Fi 4 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by virtue of 
Section 1291 of Title 28 of the United States Code inasmuch as the court 
below, in its final order quashing the return of service of summons, 
"expressly determine[d]," in conformity with Rule 54(b) of the Federal 
Rules of Civil Procedure, 28 U.S.C. ff. 723c, "that there [was] no just 
reason for delay" and directed ". . . entry of final judgment." The 


2 


validity of the findings in the final order entered by the court below and, 
as a consequence, the question of this Court's jurisdiction have already 
been considered by this Court in the course of passing upon appellee's 
motion to dismiss this appeal. This Court denied that motion on June 8, 
1962. 


STATEMENT OF THE CASE 


This is an appeal from the final order entered by the United States 
District Court for the District of Columbia, quashing the return of a sum- 
mons which the United States Marshal had served upon appellee's agent 
in the District of Columbia. The District Court's order was entered up- 
on the motion of the appellee, which contended that it was not amenable 
to the processes of the District of Columbia's courts because it had not 
"qualified to do business" in the District of Columbia under the pertinent 
provisions of the District of Columbia Code and because it did not "do" 
and was not "doing business" in the District of Columbia. 


Appellant opposed appellee's motion, contending that the appellee 
"did" and was "doing business" in the District of Columbia. It also as- 
serted alternately that the appellee "transact[ed] business" in the District 
of Columbia within the meaning of Section 103 of Title 13 of the District 
of Columbia Code, 1951 edition. As a consequence, appellant argued that 


because its action against the appellee grew "out of [a] contract... en- 


tered into . . . in the District of Columbia..." as well as a "tort com- 
mitted [by the appellee] in the said District" that. (1) appellee was subject 
to process of the District of Columbia's courts; and (2) process on 
appellee's agent in the District of Columbia had been validly served. 


The allegations of the appellant's complaint, entitled Complaint 
for Breach of Contract and Unfair Competitive Tort!’ may be summarized 
as follows: 


1. On February 22, 1961, after extensive negotia- 
tions, the appellant entered into a contract "through an 
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intermediary," who was acting as appellant's agent, 
with the Government of Iraq* [which contract is here- 
inafter sometimes referred to as "the Iraqi Contract"]. 


2. Thereafter, but before the contract was com- 
pleted, the appellee induced and persuaded appellant's 
agent to subcontract the Iraqi Contract, which the agent © 
had entered in its own name, to it. Specifically, the 
complaint alleged: 


"11, Knowing of the award aforesaid and know- 
ing that the defendant ALPANA CORPORATION was. 
the agent of the plaintiff, the defendant NAPCO IN- 
DUSTRIES, INC., wilfully, intentionally and purpose- 
ly induced the defendant ALPANA CORPORATION to 
violate and breach its obligations as agent of and for 
the plaintiff and in complete and utter disregard of | 
the defendant ALPANA CORPORATION's obligations 
to act as faithful agent for the plaintiff herein, con- 
tracted, planned and agreed with the defendant AL- 
PANA CORPORATION to supply the automotive mili- 
tary equipment to ALPANA CORPORATION as speci- 
fied in the defendant ALPANA CORPORATION's quo- 
tation of August 26, 1960, and the order of award 
made by the Republic of Iraq on February 22, 1961." 


3. On or about April 18-20, 1961, appellant's agent 
subcontracted to the appellee the Iraqi Contract by a 
contract between the agent and appellee, negotiated, made, 
and executed in the District of Columbia on those dates. 
[J.A. 25, 30, 32] 


4. As the result of and through the subcontract be-: 
tween appellee and appellant's agent, appellee diverted 
the benefits of the Iraqi Contract from the appellant to it- 
self, and the appellant suffered a substantial loss of profits. 


Appellant, through discovery, elicited the following jurisdictional 


1 See plaintiff's Exhibit 2 for identification wherein appellant's agent stated, with 
reference to the Iraqi Contract: "You understand we are doing all of this for you 
as actual principal and we as a front." And see testimony of Mr. Henri Jacob, who 
ig now employed by appellee, but who was formerly employed by appellant, who 
stated that appellant entered into the Contract with the Government of Iraq "through 
an intermediary." $ 
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1. Appellee now has, and had at the time of service 
of summons, an agent in the District of Columbia, named 
Henri Jacob 2 [J.A. 8, 27], whose primary function was 
to solicit sales for the appellee from foreign missions in 
the District of Columbia and New York. [J.A. 12] Mr. 
Jacob described his contractual relationship and duties 
with the appellee as follows: "... Iwas appointed as 
their Washington representative and I was to solicit busi- 
ness for [appellee] through the various missions in Wash- 
ington and New York." [J.A. 12] 


2. Jacob worked for the appellee exclusively and ap- 
pellee provided him with business cards, describing him 
as its "District Sales Manager," accompanied by the ad- 
dress 1700 "K" Street, N.W., Washington, D.C. [J.A. 10, 
13] 


3. Appellee's name was listed on the building direc- 
tory at 1700 "K" Street, N.W., Washington, D.C. [J.A. 35], 
and it paid the rent for the space occupied in that building 
by Jacob, as well as other office expenses. [J.A. 10-11] 


4. Jacob was not salaried. His earnings were based 
upon a draw against a percentage of his sales, and if his 
sales exceeded one-half million dollars per year, his earn- 
ings exceeded his draw. [J.A. 20-21, 29] Jacob estimated 
that during the period between April of 1961 and the date of 
his deposition (November 17, 1961), his sales had exceeded 
$400,000 (exclusive of the Iraqi Contract). [J.A. 34] 


5. Among Jacob's other duties, aside from selling, 
were: (a) attending bid openings in instances where appel- 
lee had submitted bids [J.A. 13, 15]; (b) transmitting quo- 
tations [J.A. 22]; and (c) obtaining export licenses. He 
estimated that during the period between April and the date 
of his deposition, he had attended 3-4 bid openings per week 
[J.A. 15], and that appellee had been successful on approxi- 
mately sixty such bids [J.A. 15]. 


Appellant submits that the foregoing facts compel the conclusion 


that the appellee was “doing business," or "transacting business," or 
both, in the District of Columbia within the meaning and intendment of 


= Mr. Jacob resigned his employment by appellant in March after the Iraqi Con- 
tract had been awarded to appellant's agent and entered the employ of the appellee 
on April 15, 1961, four days before the appellant's agent contracted to subcontract 
the Iraqi Contract. 
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Section 103 of Title 13 of the District of Columbia Code and that, as a 
consequence, the District Court erred by entering an order quashing the 
return of summons which had been served upon appellee's agent. 


The order of the District Court quashing the return of summons 
should be reversed. 


STATUTE INVOLVED 
Title 13, Section 103, of the District of Columbia Code, 1951 Edition: 


In actions against foreign corporations doing busi- 
ness in the District all process may be served on the 
agent of such corporation or person conducting its busi- . 
ness, or, in case he is absent and can not be found, by 
leaving a copy at the principal place of business in the 
District, or, if there be no such place of business, by. 
leaving the same at the place of business or residence of 
such agent in said District, and such service shall be ef- 
fectual to bring the corporation before the court. 


‘When a foreign corporation shall transact business. 
in the District without having any place of business or 
resident agent therein, service upon any officer or agent 
or employee of such corporation in the District shall be | 
effectual as to suits growing out of contracts entered into 
or to be performed, in whole or in part, in the District of 
Columbia, or growing out of any tort committed in the said 
District... ." 


STATEMENT OF POINTS 


1. The court below erred in granting appellee's Motion to Quash 


the Return of Service of Summons. 


2. The court below erred in failing to find that the appellee was 
"present" within the District of Columbia for the purpose of service of 
process. 


3. The court below erred in failing to find that the appellee was 
"doing business" in the District of Columbia within the meaning of Section 
103 of Title 13 of the District of Columbia Code, 1951 edition. 
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4. The court below erred in failing to find that the appellee main- 
tained an office in the District of Columbia at 1700 '"K" Street, N.W., 
Washington, D. C. 


5. The court below erred in failing to find that the appellee em- 
ployed an agent in the District of Columbia to solicit sales for the appel- 
lee's account. 


6. The court below erred in failing to find that the appellee was 
"transacting business" in the District of Columbia within the meaning of 
Section 103, Title 13, of the District of Columbia Code, 1951 edition. 


7. The court below erred in failing to find that the contract giving 
rise to the above-captioned litigation was entered into and was to be per- 
formed in whole or in part in the District of Columbia within the meaning 
of Section 103, Title 13,:of the District of Columbia Code, 1951 edition. 


8. The court below erred in failing to find that the litigation above 
captioned arose and grew out of a tort committed in the District of Colum- 
bia within the meaning of Section 103, Title 13, of the District of Colum- 
bia Code, 1951 edition. 


9. The court below erred in dismissing the appellant's complaint 
against the appellee. 


10. The decision of the court below denied appellant due process of 
law. 


SUMMARY OF ARGUMENT 


The undisputed facts in the record before this Court show that the 
appellee entered into a contract in the District of Columbia [J.A. 25, 30, 


32]. Appellant alleges in its complaint that the execution of this contract 
in the District of Columbia under the circumstances constituted a tort 


which resulted in substantial losses to the appellant. Other facts show 
that the appellee maintains an office in the District of Columbia [J.A. 10- 
11, 35], has an agent here [J.A. 27], that its agent has solicited a substantial 
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volume of sales for appellee [J.A. 34], and that service of process was 
made upon appellee's agent in the District of Columbia. 


Appellant submits that the foregoing facts compel the conclusion 


that appellee was, at the time of service of process, "doing business" 

in the District of Columbia and/or "transacting business" in the District 
of Columbia and that, as a consequence, service of process upon appel- 
lee's agent in the District of Columbia was made in conformity with Sec- 
tion 103 of Title 13 of the District of Columbia Code, 1951 edition. 


The order of the District Court quashing the return of service of 


summons should be reversed. 


ARGUMENT 


The jurisdictional questions presented by this appeal are determin- 
able by reference to the law of the District of Columbia, 28 U.S.C. 1652; 
Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817 (1938); Klaxon Co. v. 
Stentor Electric Mfg. Co., 313 U.S. 487, 61 S.Ct. 1020 (1941); Woods v. 
Interstate Realty Co., 337 U.S. 535, 69 S.Ct. 1235 (1949); subject only to 
the constitutional limitations imposed by the due process clause of the 
Constitution of the United States. International Shoe Co. v. State of Wash- 
ington, 326 U.S. 310, 66 S.Ct. 154 (1945); McGee v. International Life Ins. 
Co., 335 U.S. 220, 78 S.Ct. 199 (1957); Hess v. Pawloski, 274 U.S. 352, 47 
S.Ct. 632 (1927); Doherty & Co. v. Goodman, 294 U.S. 623, 55 S.Ct, 553 
(1935); Travelers Health Assoc, Vv. Commonwealth of Virginia, 339 U.S. 
643, 70 S.Ct. 927 (1950); Scholnick v. National Airlines, 219 F.2d 115 
(C.A. 6, 1955). 
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I 


THE DISTRICT OF COLUMBIA CODE 
CODIFIES THE METHODS OF SERVING 
PROCESS ON FOREIGN CORPORATIONS 
Section 103 of Title 13 of the District of Columbia Code, 1951 edi- 

tion, sets forth the means of obtaining service of process on foreign cor- 
porations. The operation of this statute is double-barreled. The first 
paragraph of Section 103 sets forth the method of serving process on 
foreign corporations "doing business" in the District of Columbia. The 
second paragraph of the section, which is characteristically different from 
the first, describes the method for obtaining service of process on foreign 
corporations for "suits growing out of contracts entered into or to be per- 
formed, in whole or in part, in the District of Columbia, or growing out of 
any tort committed in the said District. . ." if a foreign corporation 
"transact[s]" but does not necessarily "do" business in the District. 


In Goldberg v. Southern Builders, 87 App. D.C. 1961, 184 F.2d 345, 


346 (1950), Circuit Judge Washington, speaking for this Court, contrasted 
the differing operations of each of the two distinctive paragraphs of Sec- 
tion 103 as follows: 


"The statute here involved [Section 103] is concerned 
with two types of activities by a foreign corporation, activi- 
ties which are quite distinct quantitatively and qualitatively. 
The first paragraph relates to the situation where the for- 
eign corporation carries on a consistent pattern of regular 
business activity within the jurisdiction. The statute pro- 
vides that in such a situation the foreign corporation, upon 
proper service, shall be subject to the jurisdiction of the 
District of Columbia courts generally and not merely for 
suits arising out of its activity in the District of Columbia. 
The second paragraph on the other hand, was intended to 
cope with those situations where the foreign corporation is 
not ‘doing business' within the District of Columbia -- that 
is, where the contacts with the District are only casual and 
irregular, and thus not sufficient to bring it within the ambit 
of the first paragraph of the statute. In such a situation the 
statute provides that when the foreign corporation enters into 
or performs a contract in the District of Columbia, or com- 
mits a tort in the District of Columbia, it shall be subject to 
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the jurisdiction of the District of Columbia courts with 

regard to suits growing out of that contract or tort." 

Appellant submits that the mode of service or process made in the 
instant case upon appellee by serving appellee's agent in the District of 
Columbia satisfied the criteria of both paragraphs of Section 103 as con- 
strued by Goldberg v. Southern Builders, supra. Set forth immediately 
below are the bases for this contention. 


aa 


APPELLEE "TRANSACTS BUSINESS" IN THE 
DISTRICT OF COLUMBIA WITHIN THE 
MEANING OF SECTION 103 OF TITLE 13 
OF THE DISTRICT OF COLUMBIA CODE 


The gravamen of appellant's complaint in the court below was that 
the appellee committed a common-law commercial tort in the District 
of Columbia. That tort was the subject matter of the complaint against 
the appellee and forms the predicate for appellant's claim in the court 
below against appellee for damages. The uncontroverted facts show 
(1) that the appellee, acting through one of its officers, committed acts 
in the District of Columbia which were alleged to be of a tortious char- 
acter; (2) that the appellee maintains an office in the District of Colum- 
bia; (3) that appellee has an agent in the District of Columbia who has 
solicited a substantial volume of sales for the appellee in the District of 
Columbia; and (4) that service of process was made in the District of 
Columbia upon that agent. 


Appellee asserted in the court below, in a motion to quash service 


of summons, that it was not, despite the uncontroverted facts aforesaid, 
subject to the jurisdiction of the District of Columbia's courts, because 
it had only one employee in the District of Columbia "whose duty was to 
maintain contact with federal and foreign government instrumentalities"; 
that it has "no branch office, branch plant, salesroom, bank account, as- 
sets, or corporate books in the District of Columbia"; and that "no one 
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in the District of Columbia has authority to contract for the defendant, 
and none of its goods are delivered or used in the District." On the basis 
of these assertions and relying principally upon Mueller Brass Co. v. 
Alexander Milburn Co., 80 App.D.C. 274, 152 F.2d 142 (1945), it success- 
fully contended that it was not "doing business" in the District of Colum- 
bia and, hence, was not amenable to process in the District of Columbia. 


The District Court's order quashing the return of service of sum- 
mons upon appellee was fatally erroneous. The order does not comport 
with the plain, literal, and specific provisions of the second paragraph of 
Section 103 as interpreted by this Court. Goldberg v. Southern Builders, 
supra; cf. Toledo Computing Scale Co. v. Miller, 38 App.D.C. 237-240 
(1912). 


Appellee argued in the court below (1) that it was not "doing busi- 
ness” in the District of Columbia; and (2) that appellant's "statutory argu- 
ment" that the phrase "transacting business," which appears in the second 
paragraph of Section 103, was erroneous because "courts of this jurisdic- 
tion have repeatedly and uniformly indicated that there is no distinction to 
be drawn .. . between ‘doing’ and ‘transacting' business." [Emphasis sup- 


plied.] To support its position, appellee cited Frye v. Batavia (N.Y.) Vet- 
erans Administration, E.F.C.U., 8 F.R.D. 334 (D.C. D.C., 1943); Bilbrey 


cialis eee 


v. Chicago Daily News, 57 F.Supp. 579 (D.C. D.C., 1944); and Bahlke v. 


Byram, 78 A.2d 384 (Mun.App. D.C., 1951). 


Appellee's position is plainly incorrect. The decisions in this juris- 
diction are not uniform, nor do those decisions hold squarely that the 
phrases "doing business" and "transacting business" are statutory equiva- 
lents. 


Appellee apparently ignored the precise and specific language of 
Circuit Judge Washington in Goldberg v. Southern Builders, supra,” the 
language of Circuit Court Judge Robb in Toledo Computing Scale Co. v. 


= 
Quoted at Pages 8-9 hereof. 


11 


Miller, supra, and the fact that none of the authorities on which it relied 
involved litigation "growing out of contracts entered into or to be per- 
formed, in whole or in part, in the District of Columbia, or growing out 
of any tort committed in the said District. ..." 


In Bilbrey, supra, the libel which formed the basis for the complaint 
was committed, if at all, in Illinois, and not in the District of Columbia, 


In Mueller Brass, supra, the litigation in the District of Columbia 
was based upon a contract entered into, and to be performed, in paemere: 
Maryland, and not in the District of Columbia. 


Frye, supra, no facts were stated in the opinion showing that the 
litigation was predicated upon activities committed in the District of Co- 


lumbia. 


And finally, in Bahlke, supra, the Municipal Court of Appeals for 
the District of Columbia simply held that service of process had not been 
made upon an agent within the meaning of Section 103, and did not decide 


that the words "doing business" and "transacting business" were statutory 


equivalents. 


Appellee's contentions that the foregoing authorities sustain its in- 
terpretation of Section 103 and the order of the District Court quashing 
the return of service of process are totally unfounded. The contentions 
are based upon nothing more than dicta which is in direct conflict with 
this Court's studied explanation of Section 103 in Goldberg v. Southern 
Builders, supra. . 


Appellee's arguments that the statutory phrases "doing business" 
and "transacting business" are legal equivalents must fail. In the first 
place, it is at odds with the well-established rule of statutory construc- 
tion that courts give effect to all language of a statute, and that where 
different words are used within the same statute, the presumption is that 
different meanings were intended. Cf. McDonald v. Thompson, 305 U.S. 
263, 59 S.Ct. 176, 178 (1938); Pennsylvania Co. v. United States, 236 U.S. 
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351, 35 S.Ct. 370, 375 (1915); Toledo Computing Scale Co. v. Miller, supra. 
The short answer to appellee's argument is that, had Congress intended 
that the phrase "transacting business" in the second paragraph of Section 103 
parallel the recognized principal of "doing business," it would have used 


that term in that paragraph rather than the term "transacting business." 


Moreover, appellee's argument that the phrases "doing business" 
and "transacting business" are legal equivalents fails logically under 
careful analysis. If appellee's assertion is true, the second paragraph 
of Section 103 is wholly unnecessary and serves no useful function. The 
first paragraph would cover every contingency, whether or not the action 
in question grew out of a contract entered into or a tort committed in the 
District of Columbia. It is a distinction without a difference to argue that 
the sole legally significant difference in the two paragraphs of Section 103 
lies in the description of the person on whom service of process may be 
made. 


The specific jurisdictional issue raised by this appeal has never 
been determined by this Court. Cf. Frye v. Batavia, supra, at 335. This 
Court has never been called upon to determine whether service of process 
in the District of Columbia upon an agent of a foreign corporation is ef- 
fectual in a suit growing out of a contract entered into in the District of 
Columbia or a tort committed in the District of Columbia where the for- 
eign corporation "transacts business" in the District of Columbia. While 
the jurisdictional issue is novel in the District of Columbia, however, it 
is not without precedent. Courts of other jurisdictions have decided the 
issue in the course of intepreting statutes which are substantially similar 
to Section 103. Haas v. Fancher Furniture Co., 156 F.Supp. 564 (N.D. IIL, 
1955); Compania de Astral v. Boston Metals Co., 205 Md. 237, 107 A.2d 
357, 49 A.L.R.2d 646 (1954); Smyth v. Twin State Improvement Corp., 116 


Vt. 569, 80 A.2d 664 (1951); Atkins v. Jones & Laughlin Steel Corp., 258 
Minn. 571, 104 N.W.2d 888 (1960); Painter v. Home Finance Co., 245 N.C. 
576, 96 S.E.2d 731 (1957); and see 25 A.L.R.2d 1202: "Power of State to 
Subject Foreign Corporation to Jurisdiction of Its Courts on Sole Ground 
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that Corporation Committed Tort Within State; and 49 A.L.R.2d 668: 
"Validity, Construction and Obligation of State, Making a Foreign Cor- 
poration Subject to Action Arising Out of a Contract Made Within a State 
Although Such Corporation Was Not Doing Business Therein." | 


Appellant submits that the foregoing decisions are dispositive of 


the jurisdictional issue raised by this appeal. At least two of them are 
so instructive that they deserve further comment here: Haas v. Fancher 
Furniture Co., supra, and Compania de Astral v. Boston Metals Co., supra. 


In Haas v. Fancher Furniture Co., supra, service of process upon 
a foreign corporation in Illinois was sustained, under the Illinois Civil 
Practice Act, in an action for breach of an employment contract which 
had been entered into in Illinois. The Illinois Civil Practice Act, Section 
17, Il.Rev.Stat. (1957), Chapter 110, in language substantially similar to 
the language of the second paragraph of Section 103, Title 13, of the Dis- 
trict of Columbia Code, provided in substance that: "any person ... who 
in person or through an agent does any of the acts hereinafter enumerated, 
thereby submits [himself] . . . to the jurisdiction of the courts of this state 
as to any cause of action arising from the doing of any of the said acts: 
(a) the transaction of any business within this State; (b) the commission 
of a tortious act within this State... ." | 


Over the strenuous objections of Fancher, which contended that Sec- 
tion 17 of the Dlinois Civil Practice Act exceeded the limits of due proc- 
ess, the court sustained service of process. In explaining the word 
"transaction," the court stated: | 


"The words of subsection (a) of Section 17 cannot be 
given a restrictive interpretation based upon the old Tlli- 
nois 'doing business’ cases. The subsection speaks of | 
‘transaction of any business within this State’ not of ‘do- 
ing business' here. There are proper limits to the proc- 
ess of fitting single events into the word ‘transaction’ | 
(see Erlanger Mills v. Cohoes Fibre Mills, 4 Cir., 239 | 
F.2d 502; Park Beverage Co. v. Goebel Brewing Co., | 
197 Md. 369, 79 A.2d 157), but it seems clear from the | 
decision in Nelson v. Miller supra, that Illinois courts — 
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would claim jurisdiction over the corporate defendants 
in this case under Section 17(a), where, as here, the 
cause of action arises out of a contract entered into by 
defendants within this State and one which was to be per- 
formed wholly within this State. Such an interpretation 
of subsection (a) of Section 17 does not conflict with sub- 
section (d). Subsection (d) clearly looks to the location 
of the person, property or risk as the minimum contact 
required, not to the place of contracting. 


"Should the Illinois courts hold that subsection (a) 

requires a certain continuity of activities within this 

State, it is inconceivable that after the decision in Nel- 

son v. Miller, supra, they would reject decisions such 

as Travelers Health Ass'n v. Com. of Virginia, and 

Scholnik v. National Airlines, supra, and apply the old 

Illinois cases on the question of what constitutes ‘doing 

business’ in that sense." [at 567] 

In Compania de Astral v. Boston Metals Co., supra, the Maryland 
Court of Appeals sustained service of process (but reversed on other 
grounds) made against a foreign corporation under a Maryland statute 
[Article 23, Section 88(d) Annotated Code of Maryland (1951 edition)], 
which provided in pertinent part that "every foreign corporation shall be 
subject to suit in this state by a resident of this state or by a person hav- 
ing a usual place of business in this state on any cause of action arising 
out of a contract made within this state... whether or not such foreign 
corporation is doing or has done business in this state." The litigation 
grew out of a contract entered into in the State of Maryland. The defend- 
ant foreign corporation did not do business in the State of Maryland. 
Nevertheless, the court held that by entering into a contract in Maryland, 
the defendant foreign corporation had subjected itself to the jurisdiction 
of the courts of Maryland for a cause of action growing out of that con- 
tract. In a well-reasoned opinion, the court said: 

"Pennoyer v. Neff, 95 US 714, 24 L ed 565, no longer 

fully states the rules of due process as applied to suits 

against nonresident individuals. Kane v. New Jersey, 242 

US 160, 37 S.Ct. 30, 61 L.ed. 222, and Hess v. Pawloski, 


274 US 352, 47 S.Ct. 632, 71 L.ed. 1091, firmly established 
the rule that a non-resident motorist using the highways of 
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a state other than his own may be subjected to suit in 
the courts of that state on a cause of action arising out 
of his operation of a motor vehicle on its highways. ..._ 


* * 


"Just as the doctrine of Pennoyer v. Neff dealing 
with non-resident individuals has undergone limitation, 
so has the doctrine of such cases as Philadelphia & Read- 
ing Ry. Co. v. McKibbin, 243 US 264, 37 S.Ct. 280, 61 L.ed. 
710, and Rosenberg Bros. & Co., Inc. v. Curtis Brown Co., 
260 US 516, 43 S.Ct. 170, 67 L.ed. 372, relating to foreign 
corporations. The test of jurisdiction is no longer solely: 
or necessarily whether the acts of the foreign corporation 
within the state amount to 'doing business.’ It may be | 
noted in this connection that the Maryland General Corpora- 
tion Laws specifically provide that an isolated transaction 
shall not constitute doing business. Article 23, Section 84 
(b) (6). This clearly exempts a foreign corporation engaging 
in a single transaction from the general requirements to 
qualify and to appoint a resident agent, which foreign cor- 
porations doing an intrastate business must meet, It like- 
wise serves to exempt the 'one-transaction' foreign corpora- 
tion from the broad amenability to suit in Maryland which 
attaches to foreign corporations ‘doing business’ in this | 
state, whether they duly qualify or not. It also points up the 
narrowness of the field in which the 'one-transaction' for- 
eign corporation is amenable to suit in Maryland--that is in 
a suit by a resident or a person having a regular place of 
business in Maryland arising out of a contract made or an 
act done in Maryland." [49 A.L.R.2d, at 658-659] 


The foregoing authorities manifest the following jurisdictional prin- 


ciples which have a direct application to the instant case: 


First, the phrases "doing business" and “transact- 
ing business" are not legal equivalents. 


Second, a single act, because of its quality, nature, , 
and place of performance, can constitute the transaction 
of business as distinguished from the doing of business. 


Third, due process does not proscribe subjecting a 
foreign corporation to the jurisdiction of local courts for 
a single isolated act, where the act was performed within 
the geographical jurisdiction of the local court. 


The foregoing jurisdictional principles compel the conclusion that 
the appellee is subject to the jurisdiction of the courts of the District of 
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Columbia, that it was properly served with process, and that the District 
Court erred in entering an order quashing the return of service of sum- 
mons upon the appellee. Appellee transacted business in the District of 
Columbia, and service of process was made upon it by serving its agent 
in the District of Columbia in an action growing out of a contract entered 
into by the appellee in the District of Columbia which gave rise to a com- 
mercial tort which was committed in the District of Columbia. 


pant 


APPELLEE "DO[ES] BUSINESS" IN THE 
DISTRICT OF COLUMBIA WITHIN THE 
MEANING OF SECTION 103 OF TITLE 13 
OF THE DISTRICT OF COLUMBIA CODE 
To support its contention that it was not subject to the jurisdiction 

and process of the courts of the District of Columbia, appellee relied al- 
most entirely upon Mueller Brass Co. v. Alexander Milburn Co., supra. 
To bring itself within the ambit of that case, appellee asserted that it had 
only one employee in the District of Columbia "whose duty [was] to main- 
tain contact with federal and foreign government instrumentalities"; that 
it had ''no branch office, branch plant, salesroom, bank account, assets, 
or corporate books in the District of Columbia"; and that "no one in the 
District of Columbia had authority to contract for the [appellee], and none 
of its goods [were] delivered or used in the District." These assertions 
are more notable for what they omit than what they contain. Appellee's 
factual presentation fails to state that appellee has an office in the District 
of Columbia [J.A. 10-11, 35]; that it has an agent in the District of Colum- 
bia [J.A. 27]; that its agent has, over a substantial period of time, regu- 
larly and continuously solicited a substantial volume of sales for the ap- 
pellee in the District of Columbia [J.A. 34]; and that it has entered into a 
number of contracts in the District of Columbia [J.A. 27-29]. 


Mueller Brass Co., supra, is clearly distinguishable from the case 
at bar. There, the defendant foreign corporation had conducted no nego- 
tiations in the District of Columbia, and the contract on which the action 
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was based was executed in Baltimore, Maryland, The primary auties of 
the foreign corporation's agent consisted of maintaining contacts with 
various government agencies with respect to reports, allocations, and 
contracts, but not to soliciting sales. Only a very minor portion of the 
agent's duties consisted of soliciting a few comparatively small orders 
in the District of Columbia. Relying upon the analogy that the duties of 
the foreign corporation's agent were comparable to those of a news- 
gathering agent for out-of-town papers, the court held that the corpora- 
tion was not "present" in the District of Columbia. 


It is highly significant that Associate Justice Prettyman, who wrote 
this Court's opinion in Mueller Brass Co., supra, carefully distinguished 
one of this Court's earlier opinions which had been written by the then 
Circuit Judge Wiley Rutledge, stating: 

"The findings of the court below depict this solicita- 

tion as an unimportant incident to the agent's presence in 

Washington. Such solicitation is not the regular, contin-: 

uous and sustained course of business referred to by a 

court in Frene v. Louisville Cement Co., 1943, be 

App. D.C. , 129, 134 F.2d 511, 146 A.L. R. 926; .. OTe 144] 
Associate Justice Prettyman then noted that the office maintained by the 
defendant foreign corporation, its telephone listing, and its branch listing 
in its catalog were all facts "not inconsistent with the nature of" its agent's 
employment, but "in combination with circumstances different. from those 
here present, these listings might have material significance." [at 144] 


In Frene v. Louisville Cement Co., 134 F.2d 511, 77 App. D.C, 129 
(1943), which Associate Justice Prettyman carefully distinguished in 
Mueller, supra, the defendant foreign corporation maintained no office or 
place of business in the District of Columbia, but it had an agent whose 
primary duty was to solicit orders. Two-thirds to three-fourths of this 
agent's time was spent in the District of Columbia. Though the agent had 
no authority to conclude contracts or make binding sales, he secured 
orders which he forwarded to the home office in Louisville, where the 


orders were passed upon. Frequently, the agent visited job sites in the 
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District of Columbia where the foreign corporation's products were be- 
ing used. On these facts Circuit Judge Rutledge found that the defendant 
foreign corporation was "present" in the District of Columbia and sub- 
ject to the processes of its courts. In his opinion, he stated: 


a regular, continuous and 

as it is in this case. It constitutes, in the practical sense, 
4 ; t 

ting business,’ and 


supplied. | 


Even Justice Stephens, who dissented in Frene, supra, would sus- 
tain jurisdiction in the instant case. In his dissenting opinion, he cited 
two District of Columbia cases in which jurisdiction was sustained as dis- 
tinguishable from Frene, supra: Toledo Computing Scale Co. v. Miller, 
supra, and Carroll Electric Co. v. Radio Corp., 60 App. D.C. 228, 50 


F.2d 993 (1931). 


In Toledo, supra, the agent in the District of Columbia was more 
than a mere solicitor since he "looked after deliveries, collections and 
complaints,” but he had no power to contract. This court, sustained juris- 
diction. 

In Carroll Electric, supra, the defendant foreign corporation exe- 
cuted an agency contract with the plaintiff under which the plaintiff con- 
ducted the foreign corporation's business within the District "in con- 
formity with the stipulations contained in the contract." The activities 
under the contract constituted the transactions of business contemplated 
by the statute. Again, the court sustained jurisdiction. 


The Supreme Court has said that continuous solicitation alone is a 
sufficient basis for jurisdiction. International Shoe Co. v. Washington, 


supra. And this court ina well-reasoned decision subsequent to 
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International Shoe Co., supra, pointed out that Section 103 of Title 13 of 


the District of Columbia Code was a statutory enunciation of the 'mini- 
mum contacts" rule delineated by the Supreme Court in that case. Gold- 
berg v. Southern Builders, supra. Tested by this Court's decisions in 
Frene v. Louisville Cement Co., supra, Goldberg v. Southern Builders, 
supra, and Carroll Electric Co, v. Radio Corp., supra, appellee "does" 
and "did" business in the District of Columbia at the time of service of 
process. Appellee had an office in the District of Columbia and had an 
agent in the District of Columbia. Moreover, its agent had regularly and 
continuously, over a substantial period of time, solicited a substantial 
volume of sales in the District of Columbia. Furthermore, appellee had 
entered into a number of contracts in the District of Columbia, ‘one of 
which was the very contract which gives rise to the litigation which forms 
the basis for this appeal. Appellee has done more than merely solicit 
business in the District of Columbia. What it has done amounts to doing 
business. Appellee is therefore subject to the jurisdiction of the courts 
of the District of Columbia, and service of process upon its agent in the 
District of Columbia conforms to Section 103 of Title 13 of the District 
of Columbia Code. : 


IV. 


SECTION 103 OF TITLE 13 OF THE DISTRICT 
OF COLUMBIA CODE COMPORTS WITH DUE 
PROCESS OF LAW 


Both paragraphs of Section 103 conform strictly to the due process 
provisions of the Constitution of the United States. Moreover, ‘that sec- 
tion, as interpreted by Circuit Judge Washington in Goldberg v. Southern 
Builders, supra, fully expresses current judicial notions which have 
tended to determine jurisdictional issues more on the "quality and nature 
of the activity" of foreign corporations rather than the "quantity" of the 
foreign corporation's activities. Ultimately, the Supreme Court has said, 
the ability to maintain a suit and obtain a judgment in personam against 
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a foreign corporation depends upon whether the foreign corporation has 


"certain minimum contacts [with the jurisdiction] such that the main- 


tenance of the suit does not offend ‘traditional notions of fair play and 
substantial justice.’ .. ." 


The tests for determining the limits of a state's power, under the 
due process clause, to subject a foreign corporation (or an individual) 
in personam to the jurisdiction of its courts were cogently stated by the 
Supreme Court of the United States in International Shoe Co. v. State of 
Washington, supra, and recently were reiterated by that court in McGee 


vy. International Life Insurance Co., supra. 


In International Shoe, supra, the State of Washington sought to re- 
cover unpaid contributions for state unemployment compensation from 
the International Shoe Company. International moved, as did appellee 
here, to quash service of process on the ground that it was a foreign cor- 
poration which was not "doing business" in the state and, hence, not sub- 
ject to the jurisdiction of the courts of the state. International contended 
that it merely solicited business in the State of Washington and that these 
solicitations were insufficient to justify the assertion of jurisdiction in 
personam by courts of the State of Washington. The facts showed that 
International (a) had no office; (b) had no warehouse; (c) made no con- 
tracts; and (d) made no deliveries of goods into the State of Washington. 
International employed salesmen, however, who resided in the State of 
Washington and whose principal duties were confined to selling in that 
state. These salesmen were compensated by commissions based on their 
sales. The authority of these salesmen was limited to exhibiting samples 
and soliciting orders, which were mailed to the company's main office in 


St. Louis, Missouri, for approval. 


On the foregoing facts, the Supreme Court held that International 
had sufficient "contacts" with the State of Washington to be subject to the 
jurisdiction of the courts of that state. In the course of its opinion, the 
Supreme Court said: 
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"Historically the jurisdiction of courts to render 
judgment in personam is grounded on their de facto 
power over the defendant person. Hence his presence 
within the territorial jurisdiction of a court was pre- 
requisite to its rendition of a judgment personally bind- 
ing him. Pennoyer v. Neff, 95 U.S. 714, 733, 24 L.ed. 
565. But now that the capias ad respondendum has given | 
way to personal service of summons or other form of 
notice, due process requires only that in order to subject. 
a defendant to a judgment in personam, if he be not pres-, 
ent within the territory of the forum, he have certain 
minimum contacts with it such that the maintenance of 
the suit does not offend ‘traditional notions of fair play 
and substantial justice.' Milliken v. Meyer, 311 U.S. 

457, 463, 61 S.Ct. 339, 343, 85 L.ed. 278, 132 A.L.R. 
1357. ... 


"Presence in the state in this sense has never been» 
doubted when the activities of the corporation there have | 
not only been continuous and systematic, but also give 
rise to the liabilities sued on, even though no consent to | 
be sued or authorization to an agent to accept service of | 
process has been given. ... Conversely it has been | 
generally recognized that the casual presence of the cor- 
porate agent or even his conduct of single or isolated 
items of activities in a state in the corporation's behalf 
are not enough to subject it to suit on causes of action un- 
connected with the activities there. ... To require the | 
corporation in such circumstances to defend the suit away 
from its home or other jurisdiction where it carries on | 
more substantial activities has been thought to lay too 
great and unreasonable a burden on the corporation to com- 
port with due process." [at 316] 


The Supreme Court then said: 


‘Whether due process is satisfied must depend 
rather upon the quality and nature of the activity in rela- 
tion to the fair and orderly administration of the laws — 
which it was the purpose of the due process clause to in- 
sure. That clause does not contemplate that a state may 
make binding a judgment in personam against an individual 
or corporate defendant with which the state has no contacts, 
ties, or relations. [Cases cited]" | 


In McGee v. International Life Insurance Co., supra, the Supreme 


Court reaffirmed the principles enunciated in International Shoe, supra, 
by stating: 
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"Looking back over this long history of litigation 
a trend is clearly discernible toward expanding the per- 
missible scope of state jurisdiction over foreign cor- 
porations and other non-residents. In part this is at- 
tributable to the fundamental transformation of our na- 
tional economy over the years. Today many commercial 
transactions touch two or more States and may involve 
parties separated by the full continent. With this increas- 
ing nationalization of commerce has come a great in- 
crease in the amount of business conducted by mail across 
state lines. At the same time modern transportation and 
communication have made it much less burdensome for a 
party sued to defend himself in a State where he engages 
in economic activity." 


CONCLUSION 


For all the foregoing reasons, appellee submits that the order of 
the District Court quashing the return of service of summons upon the 
appellee should be reversed and that the District Court should be directed 


to enter an order denying appellee's motion to quash the return of service 
of summons or dismiss. 


Respectfully submitted, 
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QUESTION PRESENTED 


In the opinion of appellee, the question presented is 
whether the District Court properly quashed service of 
process upon a Minnesota manufacturing corporation which 
has no plant or equipment in the District of Columbia, 
which ships none of its products to the District of Columbia, 
and whose only contact with the District of Columbia is that 
it maintains a local representative in the District for the 


purpose of gathering information concerning the procure- 


ment requirements of agencies of the United States and 


foreign governments. 


COUNTER STATEMENT ON JURISDICTION 
COUNTER STATEMENT OF THE CASE 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. Napco is Not eae Business in the District of 
Columbia 


A. The Applicable Law 
B. Appellant's Cases are Not in Point 


The Second Paragraph of District of Columbia Code 
Section 13-103 is, by Its Own Terms, Inapplicable 


A. The Second Paragraph of D.C. Code Section 13- 
103 Does Not Authorize Service of Process Upon 
Foreign Corporations which Maintain an Office 
Or Resident Agent in the District 


The Second Paragraph of D. C. Code Section 13-103 
Applies Only to Suits Which Arise Out of a Tort 
Committed in the District i ‘ 5 


Napco Does Not Transact Business in the District of 
Columbia ‘ : % 


A. "Doing" and "Transacting" Business are Legal 
Equivalents . ‘ A 


1. The statute uses the terms "doing business" 
and "transact[ing] business" synonymously 


The legislative history of D.C. Code § 13-103 
shows no distinction was intended between 
"doing" and "transact[ing]" business. 


The courts of this jurisdiction have uniformly 
interpreted "doing" and "transact[ing] 
business" as legal equivalents 


Other statutes in the District of Columbia use 
the words "transact business" Sey 
with "doing business" : 5 : 


(iv) 


Judicial decisions of other jurisdictions do not 
support the alleged distinction between pies 
and transacting business : 


Appellant's interpretation would require this 
court to engage in unwarranted judicial 
legislation : 


B. Napco's Allegedly Tortious Activities Do Not 
Constitute the Transaction of Business in the District 
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IV. Service of Process Upon Napco Violates Due Process of 
Law F 3 ‘i 
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MUTUAL INTERNATIONAL EXPORT CO., 
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NAPCO INDUSTRIES, INC., 


Appe llee. 


On Appeal from Final Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT ON JURISDICTION 


This is an appeal from an order of the District Court quashing 
service of process upon appellee. [J.A. 36]. Since appellee was only 
one of two co-defendants, the order quashing service of process 
would normally have been interlocutory and non-appealable. Rule 
54(b), Fed. R. Civ. P, The District Court has authority, however, to 
certify as "final," and thus ripe for immediate appeal, a judgment 
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as to "one or more but fewer than all" of the parties "upon an express 
determination that there is no just reason for delay." Ibid. The Dis- 
trict Court made such a determination [J.A. 36], and this appeal is here 


pursuant to that determination. 


Appellee promptly moved this court to dismiss the appeal on the 
ground that the District Court improvidently invoked the extraordinary 
procedures of Rule 54(b). In its motion appellee pointed out that the 
immediate appeal did not serve the interests of justice or sound judicial 
administration because the claim against appellee for inducing a breach 
of contract is entirely dependent upon and subservient to appellant's 
claim against Alpana Corporation, the co-defendant, for breaching the 
contract in question. Appellee pointed out that unless appellant can first 
establish the existence of the breach, it cannot maintain its action against 
appellee for inducing such breach. Thus, the question of jurisdiction 
presented in this appeal need never arise unless and until appellant can 
establish that the co-defendant breached the contract. Appellee cited, in 
its memoranda, several cases believed to be controlling, including Pani- 


chella v. Pennsylvania Railroad Company, 252 F.2d 452 (3rd Cir. 1958). 


By order dated June 8, 1962, a three-judge panel of this court 
denied appellee's motion to dismiss. Since the order did not state that 
the denial was with prejudice, appellee hereby renews its motion to dis- 
miss this appeal as improvidently certified by the District Court under 
the provisions of Rule 54(b). Appellee will not brief this question, but 
respectfully refers the court to its several memoranda in support of 


the motion to dismiss. 


COUNTER STATEMENT OF THE CASE 
The Law Suit: 


On May 12, 1961, appellant, Mutual International Export Co. 
(herein called Mutual"), filed an action in the District Court against 
appellee, Napco Industries, Inc. (herein called "Napco"), and Alpana 
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Corporation (herein called "Alpana"), The complaint alleged that Alpana 


had breached a contract with Mutual and that Napco had tortiously induced 
that breach. [J.A. 1-3]. 


Napco appeared through its attorneys and moved to Aceh service 
of process or to dismiss the complaint on the grounds that Napco was 
not properly served and was not subject to the jurisdiction of ue court. 
[J.A. 4]. Extensive discovery on the jurisdictional issue ensued," and on 
January 29, 1962, the District Court (Curran, J. ) quashed service of 
process upon Napco on the grounds that Napco was not doing or transact- 
ing business in the District of Columbia. [J.A. 34]. | 


Jurisdictional Facts: 


Neither Napco nor Mutual is a local corporation. Mutual is an Illi- 
nois corporation with its principal place of business in Chicago. [JA 1] 


Napco is an Indiana corporation. [J.A. 4]. Its principal place of 
business is in Minneapolis, Minnesota. [Ibid.} It is engaged in the busi- 
ness of manufacturing and selling trucks and automotive parts and 


equipment. [J.A. 4]. 


Napco does not conduct, transact or engage in business in the Dis- 
trict of Columbia, as the following facts make clear: 


NAPCO HAS NOT — 


* registered with the Superintendent of Corporations 
of the District of Columbia as a foreign corpora- 
tion transacting business in the District. See 
D. C. Code § 29-933; 


* delivered any of its products to the District of Colum- 
bia for use or consumption there; 


* authorized any person in the District of Columbia to 
contract for the sale of goods produced by Napeo; 


1 Appellant's discovery, purportedly limited to the jurisdictional question, 
includes 150 pages of deposition and 65 written interrogatories. 
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maintained or warehoused any stock of goods in 
the District of Columbia; 


established or operated a branch plant, branch 
office or sales room in the District of Columbia; 


maintained a bank account or any assets in the 
District of Columbia; 


maintained or kept any of its corporate records or 
books of account in the District of Columbia; 


paid any District of Columbia income, franchise or 
personal property taxes; 


among its officers a person who is or has been a 
a resident of the District of Columbia. [The 
foregoing facts are stated in the uncontradicted 
affidavit of Napco's President. [J.A. 4-5]. 

Napco's sole contact with the District is that since April 15, 1961, 
it has retained a Mr. Henri Jacob as its local representative. Mr. Jacob 
resides in Bethesda, Maryland [J.A. 6], and, at the time service was 
made, worked out of an office which Napco maintained for his use in the 
District [J.A. 10]. Mr. Jacob's sole duty is to gather information and 
solicit requests for quotations from various Federal agencies and foreign 


governments and missions in the Washington and New York areas.[J.A. 


12]. Mr. Jacob summarized his work as follows: 


"Q, * * * what do you do? 


"A, Well, suppose I go to an embassy and in- 
quire if they need some spare parts; or if I know 
Napco is not on their mailing list I would try to get 
Napco on their mailing list and ask them to forward 
any request they may have for spare parts to Napco. 
That is one phase of my work. Then Napco may sub- 
mit an offer to a given embassy and there is a bid 
opening on a certain day at a certain time and I 
would assist on the bid opening to see how Napco's 
prices were compared to the competition, and I 
would send a report to Napco. That is about the type 
of work that Ido." [J.A. 12-13]. 


It is clear that Mr. Jacob does not have, and at no time had, any 


authority to, nor did he ever in fact make, or purport to make, any 


Hs) 


contract or commitment of any kind as an agent of Napco. Mr. I acob 


testified that: 


* He does not quote prices. [J.A. 22]. 


* He does not negotiate with customers, actual or 
potential. [J.A. 12]. 


He does not sign contracts on behalf of Napco. 
[J.A. 35]. 


He does not correspond with the foreign embassies | 
and other potential customers. [J.A. 15]. 


He does not service accepted bids or contracts. 
[J.A. 16]. 


He does not review the quality of any work or 
services performed by Napco. [J.A. 35]. 


In short, Mr. Jacob's sole function is to gather information concerning 
business opportunities with foreign governments and the Federal Gov- 


ernment and transmit such information to Napco in Minneapolis. Napco 
then prepares bids, conducts negotiations, fills the bids that are accepted 


and ships the merchandise, invariably to foreign countries or to United 
States government installations in other parts of the United States. None 
of Napco's products are shipped to or through the District of Columbia. 
[J.A. 5, 35]. It is thus apparent that, aside from the initial gathering of 
information concerning requirements of potential customers, ho portion 
of Napco's business takes place in the District of Columbia. : 


It is also apparent that Napco does not hold itself out to the public 
as a corporation doing business in the District of Columbia. The record 
shows that Napco is not listed in the District of Columbia telephone 
directory [J.A. 11]; that Napco's name does not appear on the door of 
Mr. Jacob's office or anywhere within his office [J.A. 11]; that Mr. 
Jacob receives no mail addressed to Napco [J.A. 11-12]; that Mr. Jacob 
has no staff of clerical, stenographic or other help [J.A. 35]; that Mr. 
Jacob does his own typing and maintains no corporate records [J.A. 35]. 
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The record further shows that the transaction which is the subject 
of this suit had only the most fortuitous, accidental and superficial con- 
tact with the District of Columbia. In its complaint, appellant has 
alleged that in August of 1960, it appointed the Alpana Corporation as 
its agent to submit a bid for the sale of certain automotive equipment to 
the Republic of Iraq. [J.A. 2]. Appellant has further alleged that on 
August 26, 1960, Alpana, acting as Mutual's undisclosed agent, submit- 
ted such a bid to the Republic of Iraq and that the bid was subsequently 
accepted. [J.A. 2]. The complaint goes on to allege that Napco, knowing 
that Alpana's bid had been accepted, "willfully, intentionally and pur- 
posely induced" Alpana to breach "its obligations as agent of and for 
the plaintiff” and thereafter contracted with Alpana to supply automotive 
military equipment for the Iraq contract. [J.A. 2]. It is further alleged 
that Napco induced Mr. Jacob, an employee of Mutual, to leave his job 
and join the Napco organization. [J.A. 3]. 


For jurisdictional purposes, and for those purposes only, appellee 
is willing to accept as arguendo true the foregoing allegations. But even 
if the allegations are true, they do not validate the service of process on 


Napco. The relevant jurisdictional facts are that Alpana is a New York 


corporation with its principal place of business in New York. [J.A. 1]. 


Under Napco's contract with Alpana, Napco agreed to deliver automotive 
parts and equipment from its Minneapolis plant to the Government of 
Iraq in Iraq. Payment was made in Minneapolis. [J.A. 31]. The only 
contact which this contract had with the District of Columbia is that the 
President of Alpana, Mr. Jackovitz, and representatives of Napco from 
Minneapolis, met in Washington on April 19-20, 1961, and signed the 
agreement whereby Napco would supply certain parts and equipment to 
the Government of Iraq. [J.A. 30]. 


The important point to note is that nowhere in its complaint does 
Mutual allege that any portion of the alleged "inducements" took place 


in the District of Columbia. The record reveals, however, that with 
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respect to Mr. Jacob's change in employment, the employment contract 
with Napco was negotiated and completed in Minneapolis, Minnesota. 
[J.A. 9]. Moreover, the record contains not one single shred of evidence 
that Napco ever "induced" Alpana to enter into a contract with it in the 
District of Columbia or elsewhere. Rather, the record shows that the 
arrangements between Mutual and Alpana broke down in a dispute con- 
cerning bank guarantees acceptable to the Iraq Government. [Deposition 
of Damon Gunn, p. 54]. The record does not show when and where Napco 
was first contacted by Alpana or where the terms of the ensuing contract 
were discussed. All that is known is that on April 19 and 20 representa- 
tives of the two firms met and entered into an agreement whereby Napco 
would supply Alpana with certain parts and equipment necessary to ful- 
fill Alpana's contract with Iraq. This meeting took place at a hotel room 
in the District of Columbia [J.A. 44]. The record further shows that the 


reason the contract was signed here is that representatives of; Mutual 
and Alpana happened to be in Washington at that time on other matters, 


and found it mutually convenient to meet here. [J.A. 44), 


STATUTES INVOLVED 


D. C. Code §13-103 (1961 Ed.): 


In actions against foreign corporations doing business 
in the District all process may be served on the agent of 
such corporation or person conducting its business, or, ‘in 
case he is absent and can not be found, by leaving a copy 
at the principal place of business in the District, or, if 
there be no such place of business, by leaving the same ‘at 
the place of business or residence of such agent in said’ 
District, and such service shall be effectual to bring the 
corporation before the court. 


When a foreign corporation shall transact business ‘in 
the District without having any place of business or resi- 
dent agent therein, service upon any officer or agent or: 
employee of such corporation in the District shall be effec- 
tual as to suits growing out of contracts entered into or to 
be performed, in whole or in part, in the District of Colum- 
bia or growing out of any tort committed in the said District. 
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D. C. Code $29-933i(b) and (c) (1961 Ed.): 


(b) If any foreign corporation shall transact business in 
the District without a certificate of authority, it shall, by 
transacting such business, be deemed to have thereby ap- 
pointed the Commissioners its agent and representative 
upon whom any process, notice, or demand may be served. 
Service shall be made by delivering to and leaving with the 
Commissioners, or with any clerk having charge of their 
office, duplicate copies of such process, notice, or demand, 
together with an affidavit giving the latest known post office 
address of such corporation and such service shall be suffi- 
cient if notice thereof and a copy of the process, notice, or 
demand are forwarded by registered mail, addressed to 
such corporation at the address given in such affidavit. 
Service pursuant to this subsection shall be subject to the 
requirements of the last sentence of subsection (a) of this 
section. 


(c) Nothing herein contained shall limit or affect the right 
to serve any process, notice, or demand required or per- 
mitted by law to be served upon a foreign corporation in 
any other manner now or hereafter permitted by law. 
Rev. Stat. D. C. §'790 (Compiled Stats. of D. C. 1887-89 ch. 55, § 26): 


In actions against foreign corporations, doing busi- 
ness in the District, all process may be served on the 
agent of such corporation, or person conducting its busi- 
ness; or, in case he is absent or can not be found, by 
leaving a copy at the principal place of business in the Dis- 
trict, and such service shall be effectual to bring the cor- 
poration before the court. 


SUMMARY OF ARGUMENT 


Appellant seeks to sustain the validity of service of process upon 
appellee under the provisions of D. C. Code §13-103. That section con- 
tains two paragraphs. The first paragraph authorizes service of process 
on foreign corporations "doing business" in the District of Columbia 
through an office or resident agent. The second paragraph authorizes 


service of process on foreign corporations which “transact business" 


in the District of Columbia without having an office or resident agent 


here. 
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Appellee is not "doing business" in the District of Columbia within 
the meaning of the first paragraph of D. C. Code § 13-103 since its 
activities here are limited to gathering information from the agencies 
of the United States and foreign governments. This court has repeatedly 
held that such information gathering by foreign corporations does not 
constitute doing business in the District of Columbia. | 


The second paragraph of D. C. Code § 13-103 is, by its borin, in- 
applicable (1) because Napco maintains an office in the District of Colum- 
bia and (2) because the second paragraph is limited to cases growing out 
of torts "committed in the District of Columbia." The tort alleged in 
the instant case is inducement of breach of contract. The place in which 
the tort occurred is the place where the injury was sustained, namely, at 
the appellant's principal place of business in Chicago, Illinois, and not 
the District of Columbia. ! 


The second paragraph of D, C. Code § 13-103 is also inapplicable 


because "doing business" and "transacting business" are legal equiva- 
lents. The legislative history of the code provision demonstrates that 
Congress intended no distinction between doing and transacting business 
and the courts of this jurisdiction have consistently held that the two 
terms are, for legal purposes, synonymous. This conclusion is sup- 
ported by other District of Columbia statutes and by the decisions of the 
courts in other jurisdictions. To alter this Congressional intent and long- 
established judicial interpretation would require this court to abandon the 


principle of stare decisis and to engage in unwarranted legislation. 


Even if there were a distinction between doing and transacting 
business, the quantum of Napco's activities in the District of Columbia 
could not be said to be "transacting business." The instant suit has only 
the most accidental and superficial contact with the District of Columbia. 
To hold that appellant is subject to service of process in the District of 


Columbia would violate due process of law. 
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ARGUMENT 


1. NAPCO IS NOT DOING BUSINESS IN THE 
DISTRICT OF COLUMBIA 


Appellant seeks to justify the service of process in the instant 
case under the provisions of Section 13-103 of the District of Columbia 
Code. That section contains two paragraphs. The first paragraph au- 
thorizes service upon foreign corporations "doing business" in the Dis- 
trict of Columbia by service upon the corporation's agent or "person 
conducting its business" or, if that cannot be done, by leaving a copy at 
the corporation's or the agent's place of business or the agent's resi- 
dence. The second paragraph authorizes service upon foreign corpora- 
tions which shall "transact business in the District of Columbia without 
having any place of business or resident agent therein" by service upon 
any officer, agent or employee in the District, and such service is effec- 
tive as to suits growing out of contracts entered into or to be performed 
in the District of Columbia and suits growing out of any tort committed 


therein. 


Appellant contends that Napco is subj ect to service under both of 
these paragraphs. This section of the brief shall demonstrate that Napco 
is not "doing business" within the meaning of the first paragraph of D. C. 
Code §13-103. 


A. The Applicable Law 


In a long line of cases, this court has repeatedly held that foreign 
corporations which maintain offices or representatives in the District of 
Columbia for the purpose of gathering news and information or for the 
purpose of soliciting business from the United States or foreign govern- 
ments are not "doing business" in the District of Columbia and cannot 
be validly served under the first paragraph of Section 13-103. 
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This court has said that "It is elementary that not all economic 
activity amounts to doing business in this [the jurisdictional] sense," 
Whitaker v. MacFadden Publications, 69 App. D.C. 165, 105 F.2d 44 
(1939). For example, an out-of-state manufacturer who constitutes a 
common carrier as its agent for the delivery of goods in the District of 
Columbia is not subject to jurisdiction here by service of process upon 
the carrier. See Chase Bag Co. v. Munson S. S. Line, 54 App. D.C. 169, 
295 Fed. 990 (1924). Were it otherwise, foreign corporations would be 
subject to virtually nationwide service of process. For these and other 
reasons, this court has developed jurisdictional tests to determine 
whether a foreign corporation is sufficiently "present" in this jurisdic- 


tion to be subject to service of process and in-personam jurisdiction. 


The leading case on the question here presented is Mueller Brass 
Co. v. Alexander Milburn Co., 80 App. D.C. 274, 152 F.2d 142 (1945). 
There a foreign corporation had one full-time employee in the District 
whose "primary duty [was] maintaining contact with various government 
agencies . . . He had no authority to, nor did he in fact, make any com- 
mitment of any kind as agent" of Mueller Brass. Id. at 143. Mueller 
Brass had a separate office in the District with its name on the door, a 
telephone listing in the District, and advertised in trade journals and in 
its own catalogs as having an office in the District. Ibid. The corpora- 
tion "had large contracts which were obtained through government 
agencies upon bids submitted pursuant to invitation and upon government 
specifications. The great bulk of the products sold to the government 

. . was delivered to and used at various Army and Navy depots, arse- 

nals and fields scattered throughout the United States, and not within the 
District of Columbia." Ibid. 


Judge Prettyman, in holding that the corporation was not, on the 


foregoing facts, "doing business" in the District of Columbia in the 
jurisdictional sense, acknowledged the peculiar necessity for Govern- 


ment suppliers to maintain some convenient contact at the seat of the 
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government, In language as apt during war-time procurement as it is 
now in a period of sixty billion dollar defense and space procurement 
budgets, Judge Prettyman stated: 


The maintenance in Washington of a representative by 
a manufacturer for the purpose of gathering information 
from Government departments and agencies and for con- 
venience of communication between the Government and 
the company in respect to Government work being done 
throughout the country, is not dissimilar to the mainte- 
nance of news-gathering agencies here by out-of-town news- 
papers. In respect to the latter this court has said: 


"As the seat of national government, Washington 
is the source of much news of national importance, 
which makes it desirable in the public interest that 
many newspapers should maintain vigilant corre- 
spondents here. If the employment of a Washington 
correspondent, the announcement of his address, and 
the payment of his office rent, subjects a non-resident 
newspaper corporation to legal process in Washington, 
for matter appearing in its paper at home, it would 
bring in nearly every important newspaper in the 
nation, and many foreign publishing corporations, 


which in our opinion the present statute does not do.'"? 


We think that the same considerations govern this phase 
of the case at bar. The manifold respects in which the Fede- 
ral Government touches business concerns, especially during 
war time, are common knowledge. The conduct of a business 
at scattered points elsewhere than in the District of Columbia 
makes desirable, if not necessary, the presence here of an 
agent employed to maintain contact with the Government 
agencies in respect to reports, allocations, and directives 
relating to materials for production, as in this case. We do 
not think that such activities constitute doing business in the 
District of Columbia in the jurisdictional sense. [152 F.2d 
at 143-144 (emphasis added)]. 


This court reapplied these principals only last year in the case of 
Traher v. DeHavilland Aircraft of Canada, Ltd., _-~;U.S. App. D.C. _, 
294 F.2d 229, petition for rehearing enbanc denied (1961). There, this 
court found that the defendant, a foreign corporation, 


5 Quoting from Neely v. Philadelphia Inquirer Co., 61 App. D.C. 334, 62 F.2d 
873 at 875 (1932). 
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maintains a single employee in the District of Columbia, 
who serves as a liaison or contact man with the United — 
States Government and particularly with the armed forces; 
that this employee's principal duties are to transmit to 
appellee information about the United States Government's 
requirements and to keep in contact with Government 
agencies; that he does not solicit orders from anyone in 
the District other than the Government; and that he is 
without authority to accept orders from any source, gov- 
ernmental or otherwise, or to execute contracts on behalf 
of appellee. All contracts are entered into at appellee's | 
offices in Canada, and deliveries of aircraft are made in: 
that country.... [294 F.2d at 230]. 


The court concluded: 


In Mueller Brass the governmental contacts of the defend- 
ant were held insufficient to provide a basis for service 
in a suit brought by a plaintiff not involved in those con-: 
tacts. The same is true in the instant case, which is 
strikingly similar in its facts. [294 F.2d at 231]. 


It follows a fortiori from the foregoing decisions that Napco is not 


"doing business" in the District of Columbia. Napco's sole representa- 
tive in the District performs precisely the same functions as the repre- 
sentatives of Mueller Brass Co. and DeHavilland Aircraft of Canada, 
Ltd. Moreover, Napco has even fewer indicia of "presence" in the Dis- 
trict of Columbia than these corporations. Unlike Mueller Brass, it is 
not listed in the telephone book, does not have its name on Mr. Jacob's 
office door and does not advertise its Washington office in trade journals 
or otherwise. Moreover, in the Mueller Brass case, "A minor portion 
of the duties of . . . [the corporation's Washington representative] con- 
sisted in soliciting a few comparatively small orders of manufacturers 
in the District of Columbia." 152 F.2d at 143. Mr. Jacobs, jn the other 
hand, limits his activities solely to maintaining informational ‘contact 


with various governmental agencies and foreign governments. 


In view of these facts and the clearly controlling case law in the 


District of Columbia it is not surprising that, upon an earlier occasion 
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when Napco was sued in the District of Columbia, the District Court 
(Tamm. J.), in an unpublished order dated July 13, 1960, dismissed the 
complaint on the ground that Napco was not doing or transacting busi- 
ness in the District of Columbia. W. F. Politte Co., Inc. v. Napco In- 
dustries, Inc., Civil Action No. 3530-59. An examination of the record 
in that case shows that the relevant jurisdictional facts have not 


materially changed. 


B. Appellant's Cases are Not in Point 


The cases upon which appellant relies are wholly inapposite. In 
Frene v. Louisville Cement Co., 77 App. D.C. 129, 134 F.2d 511 (1943), 
defendant's employee actively solicited orders for building material 
from public bodies and private parties throughout the District. Those 
materials were delivered to and used in the District. The volume of 
business was considerable. Defendant's employee, a graduate engineer, 
regularly visited construction sites in the District where defendant's 
product was being used, and provided technical advice on proper appli- 
cation of the product. On these facts this court properly concluded that 
Louisville Cement was an active participant in the local business affairs 
of the District. But these facts are in no way comparable to Napco's 
activities of maintaining informational contact with the United States 
and foreign governments. 


Equally inapposite are Toledo Computing Scale Co. Vv. Miller, 38 
App. D.C. 237 (1912), where the foreign corporation maintained an agent 
in the District of Columbia who negotiated with customers and delivered 
and serviced the corporation's products in the District of Columbia; 
Carroll Electric Co. v. Freed Eisemann Radio Corp., 60 App. D.C. 228, 
50 F.2d 993 (1931), where the foreign corporation entered into a distribu- 
-tton contract witha local firm whereby the foreign corporation exercised 


considerable control over the financial and merchandising activities of 


its local representative; and Goldberg v. Southern Builders, Inc., 87 App. 
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D.C. 191, 184 F.2d 345 (1950), where the corporation held its board of 
directors meeting, maintained all the corporate books, records, papers 
and accounts, and entered into mortgages, contracts and other arrange- 
ments, all in the District of Columbia. 


Perhaps equally significant is the fact that appellant's discussion 
of the doing business question fails to mention Read v. La Salle Exten- 
sion University, 80 App. D.C. 177, 156 F.2d 575 (1946) and Fehlhaber 
Pile Co., Inc. v. Tennessee Valley Authority, 80 App. D.C. 124, 155 
F.2d 864 (1946). In the La Salle case, the court found that an out-of- 
state university which solicits customers in the District of Columbia 
through a local representative for its correspondence courses is not 
doing business in the District of Columbia. In the Fehlhaber Pile case 
the court held that T.V.A. was not doing business in the District notwith- 
standing the fact that it maintained an office and eight employees here 

. . . to obtain information concerning matters which may 

affect appellee, to circulate information concerning appel- 

lee to public officials and the public, to arrange meetings 

between officials of appellee and officials of other agencies 

of the Government, to represent appellee in purchases 

from other Government agencies, and to provide space and 


office service for officials of appellee when they-are in 
Washington. [155 F.2d at 865]. 


Surely Napco's contact with the District is far less extensive than 
T.V.A.'S. 


* * * 


Given the extent of current Federal Government procurement 
activities, and the fact that virtually every substantial manufacturer in 
this country sells its products to the Federal Government, it would be 
rash indeed to hold that the employment of a Washington representative, 
for the purpose of obtaining procurement information, subjects every 
such manufacturer to suit in the District of Columbia on any cause of 
action. To do so would be to open the courts of this jurisdiction to a 
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flood of litigation which has no significant connection with the District of 
Columbia. Such cases are more properly brought in forums where facts 
and witnesses are readily available, and where dockets are not already 
overloaded with cases dealing with important Federal or truly local 


District matters. 


Il. THE SECOND PARAGRAPH OF DISTRICT OF COLUMBIA CODE 
SECTION 13-103 IS, BY ITS OWN TERMS, INAPPLICABLE 


The Second Paragraph of D. C. Code Section 13-103 Does 
Not Authorize Service of Process Upon Foreign Corpo- 
rations Which Maintain an Office or Resident Agent in 
the District 


er 


Plaintiff's reliance upon the second paragraph of D. C. Code 
§ 13-103 is wholly misplaced. The second paragraph authorizes service 
of process upon the agent or employee of a foreign corporation which 


"shall transact business in the District without having any place of busi- 


ness or resident agent therein..." (emphasis supplied). The record 
clearly indicates that Napco maintains an office for Mr. Jacob in the 


District of Columbia, and that he is employed by Napco as their repre- 
sentative for the purpose of gathering information here. [J.A. 10]. 


In a similar case, the District Court (Pine, J .) quashed service of 
process on a foreign corporation, holding, inter alia, that "The second 
paragraph is limited to foreign corporations which shall transact busi- 
ness in the District of Columbia without having any place of business or 
resident agent therein." Bilbrey v. Chicago Daily News, 57 F.Supp. 579, 
580 (D.D.C. 1944). Thus, the second paragraph of D. C. Code § 13-103 


is, by its own terms, inapplicable. 
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The Second Paragraph of D. C. Code Section 13-103 Applies 
Only to Suits Which Arise out of a Tort Committed in the 


District 

The second paragraph of D. C. Code § 13-103 is inapplicable for 
yet another reason. That paragraph provides that service of process 
upon foreign corporations which transact business in the District of 
Columbia "shall be effectual as to suits .. . growing out of any. tort 
committed in said District." The instant suit against Napco is for 
wrongfully inducing a breach of contract between Mutual and Alpana. 
Such a suit "is in tort." 30 Am. Jur., Interference, $1 (1958 ed.). Itis 
therefore necessary to determine whether the alleged tort was "com- 


mitted in said District." 


The tort of inducement of a breach of contract is a transitory 
tort, involving multiple transactions. In addition to facts demonstrating 
actual inducement (portions of which can occur in several jurisdictions), 
recovery depends upon a showing of resulting damage. "Before recovery 
can be had for alleged actionable interference with the performance of 


a contract or for procuring its breach, it must appear that the acts of 


the defendant were to the plaintiff's damage. .. ." 30 Am. Jur., Inter- 
ference §29 (1958 ed.). 


The hornbook rule is that in torts involving multiple transactions 
"the place of the wrong is the place where the injury was sustained 
rather than where the acts were committed. It is the place where the 
last event necessary to make an actor liable for an alleged tort takes 
place." Orr v. Sasseman, 239 F.2d 182, 186 (5th Cir. 1956) citing 15 
C.J.S., Conflict of Laws, § 12(a)(1) & (2); Restatement, Conflict of Laws, 
§377. See also 11 Am. Jur., Conflict of Laws, §182. This court recog- 
nized this rule in Albert v. McGrath, 107 App. D.C. 386, 278 F.2d 16 
(1960). An application of this rule to business torts is found in 


Boulevard Airport, Inc. v. Consolidated Vultee Aircraft Corp., 85 F. 
Supp. 876 (E.D. Pa. 1949). 
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It is apparent that the place of the wrong — the place of the last 
event necessary to impose liability — is not the District of Columbia, 
where only a small portion, if any, of the alleged inducements occurred, 
but the place where the injury occurred. This is the place where Mutual 
maintains its headquarters and principal place of business: Chicago, 
Illinois. The action, therefore, is not "growing out of a tort committed 
in [the] District" and it thus fails to come within the terms of the 
second paragraph of D. C. Code §13-103. 


II], NAPCO DOES NOT TRANSACT BUSINESS 
IN THE DISTRICT OF COLUMBIA 
Appellant contends that even if Napco was not "doing business" in 
- the District of Columbia within the meaning of the first paragraph of 
the District of Columbia Code, Section 13-103, it was "transacting 
business" within the meaning of the second paragraph of that section. 
Relying upon a piece of dicta in Goldberg v. Southern Builders Assoc., 


supra, appellant further contends that "transacting business" is some- 


thing other and less than "doing business". But assuming arguendo that 
the second paragraph of D. C. Code Section 13-103 is not by its terms 

inapplicable, Napco is still not subject to service of process under that 
statute, for it does not "transact business" in the District of Columbia. 


The holding in the Goldberg case was that the foreign corporation 
was doing business, and the court expressly stated that it "did not reach 
the question of whether service was also proper under the second para- 
graph of the statute". 184 F.2d at 348. Nonetheless, the court discussed 
the two paragraphs and suggested that the type of activities compre- 
hended by each were "quite distinct, quantitatively and qualitatively" 

184 F.2d at 346. 


Since no court in this jurisdiction — before or since the Goldberg 
case — has ever applied this interpretation of the statute to the facts of 
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a reported case, there is considerable doubt that the dicta in the Gold- 
berg case has any continued viability. Moreover, appellant cannot say, 
from the Goldberg case, or any other case, precisely in what respects 
"transacting" differs from "doing" business, and if there is a difference 
how much less contact with the District of Columbia is sufficient to 


justify service of process without offending due process of law. 


This section of the brief will demonstrate that the terms are, for 


legal purposes, synonymous and that, in any event, Napco was not trans- 


acting business in the District of Columbia. 


A. "Doing" and "Transacting" Business are Legal Equiva- 
lents. 


MONS ee 
While there are undoubted differences between the two paragraphs 
of the District of Columbia Code §13-103, the distinction suggested in 
the dicta of the Goldberg case is contrary (1) to the language of the 
statute itself, (2) to the legislative history of the statute, (3) to the uni- 
form decisions of this court and the lower courts of this circuit, (4) to 
the other District statutes relating to service of process, and (5) to the 
decisions of the courts in other jurisdictions. These authorities all 
require that doing and transacting business be construed as legal equiva- 
lents. Any other interpretation would require this court to engage in 


unwarranted "judicial legislation”. 


1. The statute uses the terms "doing business" and 

“transact|ing] business" synonymously. 

The two paragraphs of the District of Columbia Code Section 
13-103 deal with different problems, but they do not on their face indi- 
cate any intended distinction between "doing" and "transacting" business. 
Rather, the principal distinction is based upon whether the corporation 


has a permanent office or agent in the District. 
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The first paragraph provides for service upon the agent or person 
conducting the business of the foreign corporation doing business here, 
or, in case he is absent, by leaving a copy at the corporation's principal 
place of business, or if there is no such place, at the agent's residence. 
Thus, all the alternatives presuppose that the foreign corporation "doing 
business" here will have either an office or a resident agent in the 
District. 


Paragraph two, on the other hand, concerns itself with "a foreign 


corporation [which] shall transact business in the District without having 


any place of business or resident agent therein...” (emphasis supplied). 
In such cases, the paragraph provides that service may be made upon any 


agent, officer or employee and "shall be effectual as to suits growing out 
of contracts made in or to be performed, in whole or in part, in the Dis- 


trict of Columbia or growing out of any tort committed in the District". 


It thus appears that the distinction between these paragraphs is 
based upon the presence in the District of a resident agent or place of 
business. The distinction is not, as appellant erroneously suggests was 
held in the Goldberg case, between foreign corporations which carry on 
"a consistent pattern of regular business activity" on the one hand, and 
foreign corporations whose "contacts with the District are only casual 
and irregular," on the other. It is entirely possible, for example, for a 
foreign corporation such as a shipping company, which sells space on its 
boats through a local agent, to have a resident agent here and only casual 
contacts with the District. See, e.g., Chase Bag Co. v. Munson S. S. Line, 
54 App. D.C. 169, 295 Fed. 990 (1924). Conversely, another corporation 
may have neither an office nor a resident agent here and carry on large 
scale, regular and systematic business through the mail, through door- 
to-door solicitation, through independent contractors, or by other means. 
See e.g., Traveller's Health Assoc. v. Virginia, 339 U.S. 643 (1950). 
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2. The legislative history of D. C. Code § 13-103 

shows no distinction was intended between "doing" and 

“transact "" business. 

D. C. Code § 13-103 has its immediate origins in Section 1537 of 
the District of Columbia Code, enacted by Congress in 1901. Act of 
March 3, 1901, 31 Stat. 1419. The 1901 Code constituted the first com- 
prehensive codification of laws relating to the District of Columbia. It 
was the result of many years of joint labor by Congress, the bar and the 
bench of the District of Columbia, As adopted, the Code contained only 
one provision dealing with service on foreign corporations. That provi- 
sion, Section 1537 of the 1901 Code, is identical to the present text of 
the first paragraph of D. C. Code, § 13-103. The 1901 Code provision 
was evidently based upon section 790 of the Rev. Stat. D. C. (1879), for 
the texts are virtually identical. Compare Rev. Stat. D.C. § 790 (1879) 
with Act of March 3, 1901, 31 Stat. 1419. 


Congress and the District judges and lawyers who compiled the code 
were no doubt well aware of the court’s construction of the earlier statute. 
Some years earlier the court had said: "We think an established place of 
business is contemplated by the statute... .'’ Dallas v. Atlantic, Missis- 
sippi & Ohio Railroad, 9 Sup. Ct. D.C. (2 MacArthur) 146, 148 (1875). 

See also, Ambler v. Archer, 1 App. D.C. 94, 106 (1893) (process quashed 
as record did not show that defendant corporation "is located here or 

that it has a place of business here . . ."); Howard v. Ry. Co., | 11 App. 
D.C. 300, 334 (1897) (defendant corporation subject to jurisdiction as it 
"maintained an office in the District"). Nowhere in the legislative history 
of the 1901 Code is there any suggestion that Congress intended or de- 
sired to disturb this long-standing judicial interpretation. | 


In 1902, a year later, Congress enacted a number of technical, 


perfecting amendments to the 1901 Code. Among these was an amend- 
ment to the foreign corporation service of process section. This 


3 the only difference is that the first paragraph of $ 13-103 aiieiorisen: as a 
last resort, service to be left at the residence of the corporation's agent. The 
earlier statute did not so provide. The text of § 790, Rev. Stats. D.C. (1879) is 
set forth in the section of this brief headed "Statutes Involved." 
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amendment, with one minor change, now constitutes the text of the 
second paragraph of Section 13-103.* Act of June 30, 1902, 32 Stat. 
544. The legislative history of this amendment is most revealing. The 
House Report "incorporates as part of its report the following letter 
from Honorable R. Ross Perry, a member of the Bar Association of 
the District of Columbia, who had charge for that association of the 
preparation of the amendments to the code". H.R. Rept. No. 2192, 
57th Cong., 1st Sess. 22 (1902). Mr. Perry's letter discusses the 
amendment in the following terms: 

Service on Foreign Corporations — Section 1537 

is amended in a material respect with regard to 

service of process upon officers or agents of a 

foreign corporation doing business in the District 

of Columbia. (Id. at p. 26 (emphasis supplied)]. 
Mr. Perry apparently saw no distinction between doing and transacting 
business. Quite evidently, the amendment was designed, as it express- 
ly states, to deal solely with the case of a foreign corporation which 
does not have an established place of business or resident agent in the 
District of Columbia. 


3. The courts of this jurisdiction have uniformly 
interpreted "doing" and “transact| ing] business" 


as legal equivalents. 


The early cases construing the D. C. Code are particularly in- 


structive as to the intention of Congress, for the D. C. Code was origi- 
nally prepared by Justice Cox of the Supreme Court of the District of 
Columbia and went through numerous drafts under the supervision of 
committees of judges in the District's courts. In fact, Congress de- 
clared that "the code as finally agreed upon by the joint committee of 


4 As originally enacted, the second paragraph of the statute authorized serv- 
ice upon the officer or agent of any foreign corporation which transacts business 
in the District of Columbia without having a place of business or resident agent 
here. In 1907, the Congress amended the paragraph to authorize service upon 
an employee of such corporation as well. Act of Feb. 1, 1907, 34 Stat. 874. 
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lawyers and judges may well be said to represent the labor of the entire 
bar and all the judges of the courts of the District". H.R. Rept. No. 1017, 
56th Cong., 1st Sess. p. 6 (1900) (emphasis supplied). 


Thus, Chief Justice Sheppard knew whereof he spoke when, shortly 
after the adoption of the D. C. Code, he stated in N. Y. Continental Jewel 
Filtration Co. v. Karr, 31 App. D.C. 459 (1908): 


It will be observed that these provisions of the 
statute furnish a means of securing service on 
foreign corporations under two conditions: First, 
where such a corporation has a place of business 
in the District, and, second, where such corporation | 
is transacting business in the District but has no 
place of business therein. [Id. at 464]. 


Nowhere in these early opinions is there a suggestion that doing business 


and transacting business are not legal equivalents. 


It is also instructive to note that this court has long used the terms 
"doing business" and "transacting business" interchangeably. In Fergu- 
son Contracting Co. v. Coal & Coke Railway Co., 33 App. D.C. 159, 169 
(1909), the court quoted the statute and noted: "The provision does not 
undertake to specify what particular acts or transactions shall consti- 
tute doing business ...'" (emphasis supplied). Again, in Wendell v. 
Holland American Line, 40 App. D.C. 1, 6 (1913), the court found the 
defendant was doing business because "the business so conducted ... iS 
not an incidental, isolated transaction, but a regular continuing series of 


transactions." (Emphasis supplied). 


In view of the legislative history and uniform appellate interpreta- 
tion of this statute, it is not surprising that the lower courts of this 
jurisdiction have uniformly held that "doing" and "transacting" business 
are synonymous terms. In Frye v. Batavia (N.Y.) Veterans Administra- 
tion, 8 F.R.D. 334, (D.D.C. 1943), Chief Justice Eicher held: | 


While there are decisions in some few jurisdic-+ 
tions that an isolated or single transaction can be 
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held to be ‘transacting business,’ the weight of the 
authority is: 


"Doing business’ * * * is equivalent to the 
words 'transacting business,' and in most jurisdic- 
tions it is held that such statutes (prohibiting a 
foreign corporation from doing business until it has 
filed a certificate, etc.) have reference to a con- 
tinuation in some form of business, and do not apply 
where a foreign corporation does a single act of 
business within the state. [Id. at 335]. 


Judge Pine reached the same conclusion, Bilbrey v. Chicago Daily News, 
57 F. Supp. 579 (D.D.C. 1944): 


[T]here seems no justification for plaintiff's 
assumption that 'doing business’ means something 
different from ‘transacting business’. The second 
paragraph, using the words 'transact business,’ 
was first enacted in 1902, and broadened in 1907. 

It increased the number of persons upon whom serv- 
ice would be effectual in the instances prescribed 


therein, but it made no change in the rule that a 
defendant foreign corporation must be doing busi- 


ness, or its legal equivalent, transacting business, 
in the District of Columbia, to be subject to 


process. Indeed, to hold otherwise would be in 
defiance of a long accepted principle that a foreign 
corporation is amenable to process to enforce a 
personal liability only if it is 'doing business’ with- 
in the state in such a manner and to such an extent 
as to warrant the inference that it is present there. 
[Id. at 580 (emphasis supplied)]. 


4. Other statutes in the District of Columbia use the 


words "transact business" synonymously with "doing 
business", 


In 1887 Congress enacted special legislation governing the conduct 
of insurance businesses in the District of Columbia. Section 4 of the 
Act provides that: 

"No insurance company organized or incorpo- 


rated under the laws of any of the United States of 
America, or any foreign state or country shall 
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transact the business of insurance in any of its 
branches within the District of Columbia until such 
company shall have duly constituted some proper 
person domiciled in the District their agent and 
attorney-in-fact for the purpose of receiving for 
them summonses .. ." [Act of Jan. 26, 1887, 24 
Stat. 336 (emphasis supplied)]. 


This statute is now codified in D. C. Code § 35-102. This court has 
said that the statute "was intended to apply to companies organized 
without the District and doing business within the District." American 
Home Life Ins. Co. v. Drake, 30 App. D.C. 263 (1907) (emphasis sup- 
plied)® 


Also relevant to the alleged distinction between doing and trans- 
acting business is D. C. Code § 29-933i(b). It provides that: — 


"If any foreign corporation shall transact 
business in the District without a certificate of 
authority, it shall, by transacting such business, 
be deemed to have thereby appointed the Com- 
missioners [of the District of Columbia] its agent 
and representative upon whom any process notice, | 
or demand may be served." (emphasis Supplied) 


Since Congress expressly stated that the foregoing provision was 


not to "affect" any other statutes governing service of process on foreign 
corporations, D. C. Code § 29-933i(c), the phrase "transact business" 
must be used synonymously with "doing business". Otherwise, the 
result would be to authorize service of process upon a foreign corpora- 
tion, “transacting business" in the District of Columbia, with respect to 


any claim or demand under the provisions of Section 29-233i(b). This 


a 


. It is interesting to note that Congress first used the phrase "doing business" 
with respect to foreign corporations which maintain a regular place of business 
or resident agent in the District [Rev. Stat. D. C. § 790 (1879)]. A few years 
later, it switched to the phrase "transact business" when referring to insurance 
companies which maintain branch offices here. 24 Stat. 336 (1887). Thereafter, 
it again used the phrase "transact business," but this time in reference to foreign 
corporations which do not maintain an office in the District. 32 Stat: 544 (1902), 
D:€Code4134103This variation suggests that Congress used the terms inter- 
changeably. 


26 


would, in effect, repeal the provisions in the second paragraph of Sec- 
tion 13-103 which limit service of process upon corporations transact- 
ing business here to claims based only upon a tort or contract arising 
in the District of Columbia. Such a repeal by implication would violate 
ordinary canons of statutory construction as well as the express 


directive of D. C. Code §29-933i(c), supra. 


5. Judicial decisions of other jurisdictions do not 


support the alleged distinction between doing and trans- 
acting business. 


Appellant cites as "dispositive of the jurisdictional issue raised 
in this appeal” several carefully selected decisions from other juris- 
dictions. An examination of these cases discloses that (1) they are 
highly aberrant and contrary to the trend of judicial decision; (2) they 
are based upon recently enacted state statutes which avowedly seek to 
push service of process upon foreign corporations to the limits of due 
process of law; (3) they are all brought by plaintiffs who reside in the 
forum state; and (4) the facts in each case demonstrate a far greater 
degree of contact between the foreign corporation and the forum state 
than is present in the instant case. 


The first such case upon which appellant relies is Haas v. Fancher 
Furniture Co., 156'F. Supp. 564 (N.D. Ill. 1955). There an Illinois resi- 
dent sued two out-of-state furniture manufacturers for breach of an em- 


ployment contract which was made and to be performed in Illinois. 


Plaintiff had allegedly agreed to act as the defendant's sales represen- 
tative in that state, and the record showed that each of the defendants 
actively sought and procured orders for its products in Illinois and 
regularly and continuously shipped its products to Illinois for use and 
consumption there. Service of process was based upon a 1955 Illinois 
statute which the Illinois Supreme Court had previously held "reflects 
a conscious purpose to assert jurisdiction over non-resident defendants 


to the extent permitted by the due process clause." Nelson v. Miller, 
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11 Ill. 2d 378, 143 N.E.2d 673 at 679 (1957). On these facts the court 
upheld service. The following distinctions with Napco's activities 
should be noted: 
* None of Napco's products are shipped to or used 
in the District of Columbia. 


Plaintiff in the instant case is not a resident of 
the District of Columbia. 


The employment contract sued upon in the Haas 
case was both made and to be performed in Illinois. | 
The second case upon which appellant relies is Compania de 

Astral, S.A. v. Boston Metal Co., 205 Md. 237, 107 A.2d 357 (1954). 
There representatives of Panamanian purchaser came to Baltimore to 
inspect and negotiate for the purchase of four ships, which were owned 
by a Maryland corporation and had been lying idle in the Baltimore 
harbor for several years. The parties entered into a contract of sale 
in Baltimore and an earnest money escrow deposit was placed in a 
Baltimore bank. The contract provided that Maryland law was to govern 
the transaction. Performance, delivery of the ships, was to be in Balti- 
more. These and other contacts with the State of Maryland led the 
Maryland Court of Appeals to uphold service of process under a statute 
that authorized residents of Maryland to sue a foreign corporation "on 
any cause of action arising out of a contract made within this State or 
liability incurred for acts done within this State whether or not such 
foreign corporation is doing or has done business here."" Maryland Code, 
Art. 23, §92(d) (1957 ed.). Here again, the statute was recently revised 


in order to subject foreign corporations to service of process to the full 


extent permitted by due process of law. See Kahn v. Marco Co., 216 
F.2d 233 (4th Cir. 1954). 


Clearly the facts of these cases and the statutes under which they 
were decided have no applicability to the facts or statute involved in 
the instant case. 
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The other out-of-state cases cited by appellant are equally in- 
applicable. Smith v. Twin State Improvement Corporation, 116 Vt. 569, 
80 A.2d 664 (1951), for example, is the "only case" which A.L.R. has 
been able to find which holds that a state can subject a foreign corpo- 
ration to the jurisdiction of the courts on the sole ground that it com- 
mitted a tort within the state. Annot., 25 A.L.R. 2d 1202, 1204 (1956). 
It too is based uponia recent statute and suit was brought by a local 


resident. 


6. Appellant's interpretation would require this 
court to engage in unwarranted judicial legi slation. 


One must therefore conclude that the wholly unsupported and 
thoroughly ignored dicta in the Goldberg case is totally without authority 
and validity today. 


When Congress adopted the D. C. service of process statute at the 
turn of the century, it intended, and in fact created, no distinction be- 
tween "doing" and "transacting" business. To read the statute as appel- 
lant suggests would require this court to engage in unnecessary and un- 
warranted "legislation." Congress has not seen fit to amend D. C. Code 
§ 13-103 since 1907. It has never indicated by statutory direction or 
legislative history that it desires to push the service of process statute 
to the limits of due process of law. It has never suggested that the terms 
"doing" and "transacting" business should be interpreted in anything 
other than their normal, everyday sense. If this court is to construe 
transacting business as something other and less than doing business, 
it must overrule a long-standing interpretation of the statute and read 
into the law a meaning Congress never intended. Moreover, to apply to 
the facts of this case the definition of "transacting business" for which 
appellant contends would require this court to overrule the policies it 


announced in Mueller Brass and Traher v. DeHavilland, supra. It will be 


recalled that in the Mueller Brass case, Judge Prettyman aptly pointed 
out: 


29 


"The manifold respects in which the Federal 
Government touches business concerns, especially 
during wartime, are common knowledge. The con- 
duct of a business at scattered points elsewhere 
than in the District of Columbia makes desirable, 
if not necessary, the presence here of an agent em- 
ployed to maintain contact with the Government 
agencies in respect to reports, allocations and 
directives relating to materials for production as 
in this case. We do not think that such activities 
constitute doing business in the District of Colum- 
bia in the jurisdictional sense." [152 F.2d at 144 
(emphasis supplied)], 


If Congress is not satisfied with this interpretation it can change the 
6 
law. 


B. Napco's Allegedly Tortious Activities Do Not Constitute — 
The Transaction Of Business In The District of Columbia, 
Assuming, arguendo, the second paragraph of D. C. Code § 13-103 
is applicable and that "transacting business" is somehow less than 
"doing business," the decision of the District Court must nonetheless be 
affirmed. : 


Appellant seeks to bring itself within the second paragraph of 
D. C. Code § 13-103 upon the theory that Napco transacted business in 
the District through the commission of allegedly tortious activities cul- 


minating in a contract between Alpana and Napco. In the first place, the 
record does not support this contention. It is silent as to where, if any- 
where, the alleged inducements occurred. All that is shown is that 
representatives of Napco and Alpana met, for their mutual convenience, 
in a District of Columbia hotel room to sign an agreement whereby 
Napco would ship certain articles to Iraq. [J.A. 30]. 

It is worth noting that the current (87th) Congress had before it no, less than 
four bills which would amend various portions of the D. C. Code with respect to 
foreign corporations conducting business in the District of Columbia. See S. 1424; 


S. 1425; S. 3147 and H.R. 8074. None of these bills would amend D. C. Code 
$ 13-103 or disturb this court's interpretation of that section. 
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But, even if appellant's assertions were supported by the record, 
Napco's allegedly tortious inducements would not constitute the "trans- 
action of business." That term connotes a continuing series of acts and 


activities. 


This court's most far-reaching decision with respect to service 


of process upon foreign corporations is Judge (later Justice) Rutledge's 


precedent-making decision in Frene v. Louisville Cement Co., 77 App. 
D.C. 129, 134 F.2d 511 (1943). This opinion obviously presaged Justice 
Stone's landmark decision in International Shoe Co. v. State of Wash- 
ington, 326 U.S. 310 (1945). In the course of the Frene decision, Judge 


Rutledge pointed out: 


Although a wide breach has been made by the 
non-resident motorists’ statutes, the principle 
probably still holds generally that merely casual 
or occasional acts, not constituting a regular or 
continuous course of business, are not sufficient to 
sustain personal jurisdiction over non-residents or 
foreign corporations. [134 F.2d at 516]. 
The necessity for continuous systematic economic activity was, of course, 


reemphasized in the International Shoe case, supra, 326 U.S. at 317-18. 


This requirement is, no doubt, still the law today. See Hanson v. 
Denckla, 357 U.S. 235 (1958), discussed infra. An excellent illustration 
of the rule is found in Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 
239 F.2d 502 (4th Cir. 1956). There, Judge Sobeloff, speaking also for 
Chief Judge Parker and Judge Soper, held that a Federal court sitting in 
North Carolina could not subject a foreign corporation to its diversity 
jurisdiction. The facts came within a recently revised state statute 
which expressly asserted jurisdiction in cases where a local resident 
sued a foreign corporation upon a cause of action arising out of the 
delivery of goods in the State. But the court held that the single trans- 
action did not constitute sufficient contact with the forum to justify 


service of process. 
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In the instant case, as in the Erlanger Mills case, the transaction 


sued upon has little or no contact with the District of Columbia. Plain- 
tiff and defendant are both foreign corporations, with their principal 
places of business in Chicago and Minneapolis, respectively. The 
record does not show that either of them, or for that matter Alpana 
Corporation, has substantial contacts with the District of Columbia. No 
District of Columbia resident or corporation is involved. The location 
of the alleged inducements is not pleaded or shown in the record. The 
contract calls for the delivery of goods to Iraq. The contract has no 
relation to the District of Columbia other than the fact that it was exe- 
cuted here by two foreign corporations. The signing of this document 
could have taken place just as well in New York (Alpana's headquarters), 
Minneapolis (Napco's headquarters) or any place mutually convenient to 
the parties. Under the established law of this and other jurisdictions, 
this isolated contact with the District cannot constitute the transaction 
of business here. See Frene v. Louisville Cement Co., supra. 


IV. SERVICE OF PROCESS UPON NAPCO VIOLATES 
DUE PROCESS OF LAW 


In its most recent case dealing with the due process limitations 
upon service of process on foreign corporations, the Supreme Court 
held that Florida lacked in personam jurisdiction over a Delaware trust 
company, despite the fact that the defendant trust company remitted 
trust income to the settlor who resided in Florida, and received and 
acted upon powers of appointment, amendments to the trust, and other 
matters relating to trust administration which were executed in Florida. 
Hanson v. Denckla, 357 U.S. 235 (1958). The Court observed "the trend 
of expanding personal jurisdiction over nonresident defendants,” (357 
U.S. at 251) and reaffirmed the "flexible standard" of ascertaining the 
validity of personal jurisdiction announced in International Shoe Co. v. 
State of Washington, 326 U.S. 310 (1945). "But," said the Court: 
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it is a mistake to assume that this trend heralds 
the eventual demise of all restrictions on the 
personal jurisdiction of state courts . . . Those 
restrictions are more than a guarantee of im- 
munity from inconvenient or distant litigation. 
They are a consequence of territorial limita- 
tions on the power of the respective States. How- 
ever minimal the burden of defending in a foreign 
tribunal, a defendant may not be called upon to do 
so unless he has had the 'minimal contacts’ with 
that State that are requisite in its exercise of 
power over him. See International Shoe Co. v. 
State of Washington.... [Ibid]. 

The Court went on to point out that some of its earlier decisions 
which authorized local residents to sue foreign corporations which had 
only slight contacts with the forum state were based upon special 
statutes which reflected the "manifest interest" of the state in such 
"exceptional" activities as motor vehicle accidents, see e.g., Hess v. 
Pawloski, 274 U.S. 352 (1927), and such specially regulated industries 
as insurance and the marketing of corporate securities, see e.g., McGee 
vy. International Life Co., 355 U.S. 220 (1957), Travelers Health Asso. v. 
Virginia, 339 U.S. 643 (1950); Henry L. Doherty & Co. v. Goodman, 294 
U.S. 623 (1935). 


Since these special considerations are, of course, not present 
here, the relevant due process limitations upon this case are those 
established in International Shoe, supra, and reaffirmed in Hanson v. 
Denckla. On this point, there is common ground between appellant and 
appellee. Appellant's brief relies upon the International Shoe case, but 
appellee respectfully submits that a careful examination of that decision 
leads to the conclusion that service of process in the instant case offends 
due process of law. 


The cardinal points which the Court made in the International Shoe 
case are these: 
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a) Suit was brought by the State of Washington to 
collect unemployment security taxes upon the activities | 
of defendant's salesmen in the State of Washington. 


b) International Shoe did a very substantial business 
in the State of Washington. It employed 11 to 13 salesmen, 
all of whom resided in the state. Their average commis- 
sions exceeded $31,000 per year. A substantial volume of 
International Shoe's products were shipped to and con- 3 
sumed in the state. 


c) The 13 International Shoe salesmen carefully and 


thoroughly "beat the bushes" in Washington. They regu- 
larly rented hotel rooms and show rooms to display their 


wares, 


d) International Shoe had exercised the privilege of | 
conducting business in the State of Washington and with | 
its citizens and thereby enjoyed the benefits and protec- 
tions of that State's laws. | 


For these reasons, the Court held that "these operations establish 
sufficient contacts or ties with the state of the forum to make it reason- 
able and just according to our traditional conception of fair play and 
substantial justice to permit the state to enforce the obligations which 
appellant has here incurred." 326 U.S. at 320. 3 


A comparison of the facts demonstrates that the considerations of 
"substantial justice and fair play" in the instant case are wholly different: 


a) Mutual is not a District of Columbia resident. It 
can just as easily, or more easily, sue Napco in Minne- 
apolis, where Napco's home office is located or in some 
other jurisdiction, possibly including Chicago (Mutual's | 
home office), where Napco may do business. There is | 
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nothing in the record to show why Mutual should drag 
Napco half way across the country to defend this action. 


b) The cause of action sued upon has only the most 
superficial relation with the District of Columbia. Almost 
all of the witnesses, documents and other materials are in 


other jurisdictions. 


c) Napco does not avail itself of the benefits and pro- 


tection of D. C. law in the same manner as did International 


Shoe. It carries on no business with local District resi- 


dents or corporations. The sole reason it has a represen- 
tative in this area is to solicit business from the United 
States and foreign governments. 


d) None of Napco's products are shipped to or con- 
sumed in the District of Columbia. 


Justice and fair play require that the instant suit be brought in a forum 
which has a more direct relation to this suit and to Napco than does the 
District of Columbia. At the very least, the constitutional question is 
sufficiently close that this court should avoid raising serious constitu- 
tional doubts — the inevitable result of interpreting the statute as appel- 
lant suggests. Such an interpretation would violate the legislative intent 
as well as create serious constitutional questions which are to be 


avoided whenever possible. 
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CONCLUSION 


In conclusion, therefore, it appears that Napco's gathering of 


information in the District of Columbia does not, under well-established 
decisions of this court, constitute "doing business"; that Napco's 
allegedly tortious activities did not occur in the District of Columbia 
and do not, in any event, constitute the transaction of business here; 
that the second paragraph of D. C. Code § 13-103 is not applicable since 
Napco has an office in the District and the alleged tort did not arise 
here; that transacting and doing business are legally equivalent; and 
finally, that looking at the sum total of Napco's activities in the District 
of Columbia, there is not sufficient "contact" with this jurisdiction to 
justify jurisdiction under well-established principles of due process of 
law. 


The action of the District Court quashing service of process was 
based upon complete familiarity with the extensive factual material in 
the record and upon exhaustive briefs and oral argument. It should be 
affirmed. | 


Respectfully submitted, 


MAX M. KAMPELMAN 
ALAN L. WURTZEL 


1700 K Street, N. W. 
Washington 6, D. C. 


Counsel for Appellee 
Of Counsel: 


Strasser, Spiegelberg, Fried 
Frank & Kampelman 

1700 K Street, N. W. 

Washington 6, D. C. 
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REPLY BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT 


This reply brief for appellant is filed in conformity with Rule 18 
of the Local Rules of this Court. 


REPLY ARGUMENT 


The approach adopted by the appellee to sustain the order of the 
court below, quashing the return of service of summons, is without 
merit. It is subject to several defects of law and logic and indicates a 
marked reluctance to address the legally operative facts which are the 
predicates for appellant's contentions that appellee was and is subject 


to the processes of the courts of the District of Columbia under the 


pertinent provisions of Section 103 of Title 13 of the District of Colum- 
bia Code, 1951 edition [ hereinafter "Section 103"']. 


I 


APPELLEE'S ERRORS OF LAW AND LOGIC 


Typical of appellee's errors in law and logic is the position 
adopted at page #*of its brief that appellant's reliance upon the second 
paragraph of Section 103 of Title 13 is "wholly misplaced" because 
appellee "maintains an office’ in the District of Columbia while that 
paragraph of the section applies only to foreign corporations transact- 


ing business in the District of Columbia ". . .without having any place 
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of business or resident agent therein. .. - The errors which inhere 


in this argument are patent. 
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1 Section 103 provides in pertinent part as follows: 


In actions against foreign corporations doing business in the 
District all process may be served on the agent of such corpora- 
tion or person conducting its business, or, in case he is absent and 
can not be found, by leaving a copy at the principal place of business 
in the District, or, if there be no such place of business, by leaving 
the same at the place of business or residence of such agent in said 
District, and such service shall be effectual to bring the corporation 
before the court. 

"When a foreign corporation shall transact business in the Dis- 
trict without having any place of business or resident agent therein, 
service upon any officer or agent or employee of such corporation in 
the District shall be effectual as to suits growing out of contracts 
entered into or to be performed, in whole or in part, in the District 
of Columbia or growing out of any tort committed in the said District." 


In the first place, the second paragraph of Section 103 does not 
except foreign corporations which maintain an "office" in the District 
of Columbia. That paragraph excepts only foreign corporations | which 
have no "place of business" or "agent" in the District of Columbia. More- 
over, appellee's contention as to its "office" constitutes , by implication, 
an admission that appellee's office in the District of Columbia is a "place 
of business." This admission, which is clearly consistent with other facts 
in the record, demonstrates beyond peradventure that appellee is “doing 
business" in the District of Columbia and, hence, is subject to service 
of process under the provisions of paragraph 1 of Section 103. Appellee 
cannot "run with the hare and hunt with the hounds." It either has a 
place of business or does not have a place of business, or it has a re- 
sident agent or it does not have a resident agent, and, in either event, 
is subject to service of process under one or the other paragraphs of 
Section 103. 


Appellee's proliferated discussion of the legislative history of 


Section 103 proves nothing. None of the history recited by the appellee 
demonstrates any Congressional intention to equate the phrase "trans- 
acting business" with the phrase "doing business." Such a construction 

is at odds with well-established rules of statutory construction, i.e., 

that courts give effect to all language of a statute, and that where different 
words are used within the same statute, the presumption is that diffe rent 
meanings are intended. Moreover, where the same words are used, the 
same meanings are obviously intended. Thus, despite appellee’ s contentions 
to the contrary, the word "agent" and the phrase "place of business" in 

both paragraphs of Section 103 have the same meaning. | 


A careful reading of Section 103 clearly shows that in enacting 
the provisions of the two separate paragraphs of that a Congress 
intended, in the words of Mr. Justice Robb of this court, . to circum- 
vent efforts on the part of foreign corporations to evade al responsibility 
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growing out of [torts and] contracts entered into, or to be in whole or 
in part performed [in the District of Columbia] .. ." Toledo Computing 
Scale Company v. Miller, 38 App. D.C. 237, 242 (1912). 


The logical defects of the appellee's approach are apparent. 
Appellee would have this Court hold that a foreign corporation which 
(1) transacted business in the District, (2) committed a tort or entered 
into a contract in the District, and (3) had an office or representative in 
the District, is not subject to process under the second paragraph of 
Section 103; while a foreign corporation which (1) transacted business 
in the District, (2) committed a tort or entered into a contract in the 
District, but (3) had no office or representative in the District, is 
subject to process under the second paragraph of Section 103. In effect, 
appellee argues that the corporation having greater contact with the 
District of Columbia is not amenable to process, while the corporation 
having lesser contact with the District of Columbia is amenable to 
process. The logic of such a contention escapes appellant. 


Appellee characterizes appellant's authorities, at page 41, as (1) 
"highly aberrant"; (2) "contrary to the trend of judicial decision"; and 
(3) “carefully selected." Its epithets are subject to the same defects 
of law and logic aforesaid, and a few more. 


The decisions which appellant cites, and particularly Smyth v. 
Twin State Improvement Corp., 116 Vt. 569,80 A. 2d 664 (1951), have 


been favorably commented upon by commentators and welcomed by them 


as being in line with the gradual development and extension of jurisdic - 
tional concepts. 100 Univ. of Penn. L. Rev. 598, 600 (1952); 21 Univ. of . 
Cincinnati L. Rev. 71 (1952); 56 Dickinson L. Rev. 257 (1952); 50 Mich. 
L. Rev. 763 (1952); 36 Minn. L.Rev. 264 (1952); and 26 N.Y.U. L.Rev. 
713 (1951). They are not therefore either (1) "highly aberrant" or 

(2) “contrary to the trend of judicial decision." 


Appellant concedes that the cited authorities have been "carefully 
selected" in the sense that they bear a logical relationship to the legally 
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operative facts in the case at bar; as a result, those cases are, contrary 
to appellee's protests, "dispositive of the jurisdictional issues raised 
by this appeal." 


It is rather curious that one of the distinctions which the appellee 
draws in its brief, at page -4r, between the authorities cited by the appellant 
and the case at bar is the distinction that the appellant's authorities are 
"based upon recently enacted statutes" while Section 103 is of long-standing 
vintage. Appellee is apparently suggesting that these statutes, because 
"recently enacted,” are or should be construed differently than Section 
103, which has been on the books for more than fifty years, despite the 
fact that the District of Columbia statute and these "recently enacted" 
statutes closely parallel one another. We know of no basis for'such an 
arbitrary interpretation of clear unambiguous language, and we submit 
that the appellee knows of no such basis either. 


aa 


APPELLEE'S ERRORS OF FACT 


Appellee, in its brief, has displayed a considered disregard of the 
facts by adopting euphemistic characterizations to avoid the force of 
conclusions which the record compels. Instead of a "place of business," 
appellee has an "office" [Appellee's Brief, page -6y. Instead of an “agent," 
appellee has a "representative" [Appellee's Brief, page-6y- And, instead 
of a "salesman" or a "sales manager," appellee has a "solicit[or],"" who 
gathers "requests for quotations" [Appellee's Brief, page-6}. The facts, 
however, speak for themsleves, and forced characterizations do not alter 
the facts. The facts are that appellee has an agent in the District of 
Columbia [J.A. 8, 27], whose primary function was and is to solicit sales 
for the appellee from foreign missions in the District of Columbia and 
New York. The agent described his contractual relationship and duties 


with the appellee as follows: ". . . I was appointed as their Washington 
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representative. I was to solicit business for [appellee] through the various 
missions in Washington and New York "[J.A. 12]. This agent worked for 
appellee exclusively and appellee provided him with business cards, 
describing him as "its District Sales Manager," accompanied by the 
address "1700 K Street, N.W., Washington, D. C." [J.A. 13-14, Ex. 1]. 
Moreover, appellee's name was listed on the building directory at 1700 

K Street, N. W., Washington, D. C.[J.A. 35], and it paid rent for the 

space occupied in the building by its agent as well as other office expenses. 
In addition, the agent's earnings were based upon a draw against a per- 
centage of his sales, and if the agent's sales exceeded one-half million 
dollars per year, his earnings exceeded his draw |J.A. 20-21, 29]. The 
agent estimated that during the period between April 1961 and the date 

of his deposition (November 17, 1961), his sales had exceeded $400,000 
[J.A. 34]. Finally, the agent's duties, aside from selling, included (a) 
attending bid openings in instances where appellee had submitted bids 
[J.A. 13, 15]; (b) transmitting quotations [J.A. 22]; and (c) obtaining 


export licenses. The agent estimated that during the period between 
April 1961 and the date of his deposition, he had attended, in the District, 
between three and four bid openings per week [J.A. 15], and that appellee 


had been successful in approximately sixty of such bids and had been 
awarded contracts thereon [J.A. 15]. 


Appellant submits that the foregoing facts, all of which are in 
the record, compel the conclusion that appellee was "doing business" or 
"transacting business," or both, in the District of Columbia within the 
meaning and intendment of Section 103 of Title 13 of the District of Columbia 
Code. Moreover, appellee entered the very contract which gives rise to 
this litigation in the District of Columbia [J.A. 25, 30, 32]. Asa result, 
the conclusion that this litigation arises out of a contract "entered into 
or to be performed in whole or in part in the District of Columbia" or 
"a tort committed in said District" is inescapable. 


CONCLUSION 


The appellant respectfully submits that the order of the District 
Court, quashing the return of service of summons upon appellee, should 
be reversed and vacated and that the District Court should be directed 
to enter an order denying appellee's motion to quash the return of service 


of summons or dismiss. 


Respectfully submitted, 
ROBERT F. ROLNICK 


MARSHALL E. MILLER 


Attorneys for Appellant 


Of Counsel: 


DANZANSKY & DICKEY 
Suite 1010 Bender Building 
1120 Connecticut Ave., N. W. 
Washington 6, D. C. 
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JOINT APPENDIX 
[ Filed May 12, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


MUTUAL INTERNATIONAL EXPORT CO., 
an Illinois corpotation, 
2001 South Wabash Avenue 
Chicago 16, Illinois 
Pelitioner 


Vv. 


ALPANA CORPORATION Civil Action 
a foreign corporation 

824 Connecticut Avenue, No. 1471-61 
Washington, D. C. 


and 


NAPCO INDUSTRIES, INC., 
a foreign corporation 
1700 K Street, N.W. 
Washington, D. C. 
Respondent 


COMPLAINT FOR BREACH OF CONTRACT AND UNFAIR 
COMPETITIVE TORT 


1. This is an action of a civil nature, in which the amount in 
controversy, exclusive of interest and costs, exceeds the amount of 
$10, 000.00. | 

2. The plaintiff is an Ilinois corporation, which has its principal 
place of business at 2001 South Wabash Avenue, Chicago 16, Illinois. 
It is qualified with the Superintendent of Corporations to do os as 
a foreign corporation in the District of Columbia. | 

3. The defendant ALPANA CORPORATION is a foreign corpora- 

. tion, having its principal place of business at 11 Broadway, New York 
4, New York, but it does business in the District of Columbia, and 
has offices at 824 Connecticut Avenue, N.W., Washington, D.C. » and 
4007 -- 49th Street, N.W., Washington, D.C. | 


2 


4. The defendant NAPCO INDUSTRIES, INC. is also a foreign 
corporation, which does business in the District of Columbia, and has 
offices at 1700 K Street, N.W., Washington, D.C. 

5, In August 1960, the plaintiff appointed the defendant ALPANA 
CORPORATION its agent for the purpose d submitting a bid for the sale 
of certain automotive military equipment to the REPUBLIC OF IRAQ. 


6. Pursuant to its appointment as agent, and acting in that capa- 
city on behalf of the plaintiff, the said defendant ALPANA CORPORATION, 
on or about August 26, 1960, submitted a bid in its own name through 


its Washington office to the Republic of Iraq, through its Embassy in the 
District of Columbia, for the sale of said automotive military equipment 
as the agent for an undisclosed principal, the plaintiff herein. 

7. Acting as agent for the plaintiff herein, the defendant ALPANA 
CORPORATION received an award from the Republic of Iraq, which 
award was in substantial conformity to and in response to the bid made 
by the said defendant ALPANA CORPORATION as agent for plaintiff 
herein under date of August 26, 1960. 

8. As part of the award, the Republic of Iraq, acting through its 
Ministry of Defense in Baghdad, advised the defendant ALPANA CORPO- 
RATION on February 22, 1961, in making the award, that it had accepted 
the quotation previously made by ALPANA CORPORATION for automotive 
military equipment in the amount of $148, 383.01. 

9. Under the terms of the letter of award, delivery of the fore- 
going automotive military equipment was to be made by the ALPANA 
CORPORATION within 90 days after receipt of the order of award. 

10. The defendant ALPANA CORPORATION received the order 
of award on or about the 15th day of March, 1961. 

11. Knowing of the award aforesaid and knowing that the defendant 
ALPANA CORPORATION was the agent of the plaintiff, the defendant 
NAPCO INDUSTRIES, INC., wilfully, intentionally and purposely induced 
the defendant ALPANA CORPORATION to violate and breach its obli- 
gations as agent of and for the plaintiff and in complete and utter disre- 
gard of the defendant ALPANA CORPORATION'S obligations to act as 
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faithful agent for the plaintiff herein, contracted, planned and agreed 
with the defendant ALPANA CORPORATION to supply the automotive 
military equipment to ALPANA CORPORATION as specified in the de - 
fendant ALPANA CORPORATION'S quotation of August 26, 1960, and 
the order of award made by the Republic of Iraq on February 22, 1961. 

12. Asa further inducement, and to facilitate the execution of 
its plan and agreement with ALPANA CORPORATION, the defendant 
NAPCO INDUSTRIES, INC. induced and persuaded one HENRY JACOB, 
an employee of the plaintiff corporation, to leave his employment with 
the plaintiff and become employed by the defendant NAPCO INDUSTRIES, 
INC. 

13. The defendant ALPANA CORPORATION wilfully, Hates 
ally and in utter and complete disregard of its obligations as agent for 
the plaintiff MUTUAL INTERNATIONAL EXPORT CO. faithlessly and 
without just cause breached its obligations as agent of and for plaintiff 
and agreed with the defendant NAPCO INDUSTRIES, INC. to acquire 
the automotive military equipment from the defendant NAPCO INDUS- 
TRIES, INC. to complete the contract which it held as agent for the 
plaintiff with the Republic of Iraq. 

WHEREFORE, the plaintiff prays for a judgment against the de- 
fendant ALPANA CORPORATION and the defendant NAPCO INDUSTRIES, 
INC., jointly and severally, in the amount of SEVENTY FIVE THOUSAND 
($75,000) DOLLARS as actual damages, and an additional ONE HUNDRED 
THOUSAND ($100,000) DOLLARS as punitive damages. 

DANZANSKY & DICKEY 
/s/ Robert F. Rolnick 
/s/ Marshall E. Miller 


Suite 1010, Bender Building 
1120 Connecticut Avenue, ae W. 
Washington 6, D.C. 


Attorneys for Plaintiff 
DEMAND FOR JURY TRIAL 
Plaintiff demands trial by jury on all issues in this action 
DANZANSKY & DICKEY * * * 


[ Filed June 19, 1961] 


MOTION TO DISMISS COMPLAINT 


eS ee eee 


Defendant NAPCO Industries, Inc. moves the Court to dismiss 
the action brought against it or in lieu thereof to quash the return of 
service of summons on the grounds that defendant is a corporation 
organized under the laws of Indiana and was not and is not subject to 
service of process within the District of Columbia, as more fully set 
forth in the affidavit of Max E. Rappaport attached hereto as Exhibit 
A and in the Points and Authorities submitted herewith. 

/s/ MAX M. KAMPELMAN 
/s/ BARRY SIDMAN 


1700 K Street, N.W. 
Washington 6, D.C. 


Attorneys for Defendant 
NAPCO Industries, Inc. 


[ Filed June 19, 1961] 


AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS OF 


DEFENDANT NAPCO INDUSTRIES , INC. 


STATE OF MINNESOTAY, gg 
COUNTY OF HENNEPIN) 


MAX E, RAPPAPORT, being first duly sworn, upon oath deposes 
and says that: 

1. He is the president and principal executive officer of NAPCO 
Industries, Inc. The corporation was organized under the laws of the 
State of Indiana on January 18, 1933. The principal office of the cor- 
poration is located in Minneapolis, Minnesota. None of the officers of 
the corporation is, or has been, a resident of the District of Columbia. 
The corporation does no business in the District of Columbia. The 
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corporation has no branch plant, branch office or sales room in the 


District of Columbia. The corporation's sole and only addresses are 

in Minnesota and in Michigan.. The corporation has not registered with 
the Superintendent of Corporations of the District of Columbia as a 
foreign corporation doing business in the District of Columbia to receive 
process on its behalf. The corporation has had neither a bank account 
nor any assets in the District of Columbia. The corporation does not 
and has not paid any District of Columbia income, franchise, or per- 
sonal property taxes. None of the books or accounts of the corporation 
is kept in the District of Columbia. | 

2. The corporation manufactures and sells, among other things, 
trucks and automotive parts and equipment. Its only customers in the 
District of Columbia are the United States Government and various 
foreign governments. No one in the District of Columbia has or has had 
authority to contract for the sale of goods by the corporation. No stock 
of goods was or is maintained or ware-housed in the District of Columbia. 
Such goods as the corporation may sell are neither delivered a 
used in the District of Columbia. 

3. Since April 15, 1961, the defendant has retained Henri Jacob, 
of 5812 Bradley Boulevard, Bethesda, Maryland, as a representative for 
the District of Columbia area. Mr. Jacob's office address is 1700 K 
Street, N.W., Washington 6, D.C. His duties are to solicit requests 
for quotations from foreign governments and missions within the Wash- 
ington area, and from Federal agencies. He is also to maintain contact 
with such governments, missions and agencies in respect to reports, 
allocations and directives relating to goods manufactured by NAPCO 
Industries, Inc. Mr. Jacob has, and at no time has had authority to, 
nor did he ever in fact, make any commitment of any kind as agent 
of the corporation- : 

/s/ Max E. Rappaport 


[JURAT] 
Dated: May 31, 1961 


EXCERPTS FROM DEPOSITION OF HENRI JACOB 


Washington, D. C. 
Friday, September 8, 1961 


* * * 
HENRI JACOB 
was duly sworn by the notary public and, being examined by counsel, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. May I have your full name, please? A. Henri Jacob. 
Q. Where do you live, Mr. Jacob? A. 5812 Bradley Boulevard, 
Bethesda. 
Q. How long have you lived there, Mr. Jacob? A. Since 1957. 
. Are you married? A. Yes, sir. 
Family? A. Yes. 


By whom are youemployed? A. Napco Industries. 
Napco Industries? A. That's right, sir. 


* * * * * 


Q 
Q 
Q. Living at the same address? A. Yes, sir. 
Q 
Q 


Q. Iam not sure that I got the answer. If so, I have forgotten it. 
By whom are you employed? A. I am working with Napco Industries. 

Q. You say "working with." Does that mean you are working 
under some other arrangement than employment by them, or did you 
mean it to be the same thing? A. I think this is a question that will 
have to be resolved by you. I am not in a position to give youa direct 
answer because I don't know myself. 

Q. Allright. Just give me the facts then. A. Yes. 

Q. What is your arrangement with Napco? A. Well, I am work- 
ing on a retainer with commission. 

Q. A retainer with commission? A. Right, sir. 

Q. In what form do you collect such retainer? A. On the bi- 

monthly basis. 
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Q. That is every two months? A. Twice a month. 

Q. Oh, semi-monthly? A. Semi-monthly. 

Q. Inother words, you are paid a certain sum, which you call 
a retainer, twice a month? A. That's right. 

Q. And in addition to that you are entitled to receive certain 
commissions on -- A. In addition to a certain amount of sales that 
occur during the year, I receive a commission. 

Q. But you never have to repay the amount you receive semi- 
monthly that you call a retainer, do you? A. No. 

Q. Regardless of the amount of sales, you get to keep that? 

A. That's right. 

Q. Allright. With whom did you make this arrangement? A. That 
is Napco Industries. 

Q. Yes, but with whom from Napco Industries? A. With the offi- 


Q. By name, please. A. Mr. Grossman. 

Q. Mr. Grossman? What is his first name? A. Mr. Ely Gross- 

man, and Mr. Max Rappaport, and Mr. Sam Berger. 

Q. Could you give me the addresses of these gentlemen you 
mentioned, please? A. Yes. It is the Napco Industries, 7th sereet, 
North Lyndale, Minneapolis 11, Minnesota. 

Q. Do you know where these gentlemen live or reside? A. No, 


Q. Do you know whether any of them live or reside in the District 


of Columbia? A. No, sir, they don't. They live in Minneapolis. 
Q. Oh, they live in Minneapolis, Minnesota, all of them? 
A. All of them. 
* * * * * 
Q. Is there any event that would help to fix the time you entered 
the empolyment of Napco in the latter part of April 1961? A. I think 
it was April 15, 1961, when I started with Napco. | 


* * * * * 


Q. Who hired you on or about April 15, 1961? A. I had been 
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contacted by Mr. Berger as a result of a previous conversation that 


took place, oh, six months before that time. I would say around 


December 1960, prior to Mr. Berger's departure from Mutual Inter- 
national Export Company, whereby Mr. Berger had shown the intention, 
or the desire, or wish, to have me keep on working with him, no matter 
what new position, or where he would be working himself. 

Q. Who actually hired or employed you? A. I couldn't tell you, 
sir, because I discussed with Mr. Berger and he asked me to come to 
Minneapolis and meet Mr. Rappaport and see if we all would agree to 
a certain proposal as to my hiring. So I could not say it is one or the 
other. I think it was as a group. 

* * * * * 

Q. The conversations now, that you have described with the three 
gentlemen -- Mr. Rappaport, Mr. Grossman and Mr. Berger -- of 
Napco, occurred in Minnesota at the end of March, 1961? A. 1961. 
That's right. 

Q. And the same day the proposal was reduced to writing you 
returned to the District of Columbia, didn't you? A. Right, sir. 

Q. Then you communicated, I assume, from the District of 
Columbia with someone from Napco, did you not? A. No, sir. Not 
at that time. 

Q. At any time following it? A. At that time I communicated 
with my actual -- the actual company with whom I was working, which 
was Mutual. 

Q. Iam not inquiring about that. I am inquiring now when next 
after your going to Washington with this written proposal in your poc- 
ket -- when next did you communicate in any fashion with anyone from 
Napco? A. I would say about ten days to two weeks after. 

Q. About when would that be in your best recollection? A. Oh, 
it should be around -- I would say any time between the 10th and the 
13th of April. 

Q. With whom did you communicate? A. With Mr. Grossman. 
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Q. And how did you communicate with Mr. Grossman? A. I 
called him and told him I had accepted the proposal, and if he wanted 
me to come up to Minneapolis to sign the contract and go over various 
transactions, that as far as possible I would be helpful to the company. 

Q. Did he ask you to do that? A. Yes. I went there. | 

Q. When following that date -- April 10th to the 13th -- A. Yes, 


* * * * * 


Q. What position or title did Mr. Grossman have with oS 
A. He is the export sales manager. | 

Q. And what position or title does Mr. Berger have? A. ‘He is 
a vice president. ' 

Q. How long were these two gentlemen in Washington on this 
occasion at the end of April 1961? A. Two days. 

Q. What else did they, or they and you, do besides contacting the 

embassies that you have described? A. That was, as far as I 


can remember, the purpose of the trip. I think that Mr. Berger also 


called on some government installation here in Washington. 

Q. Do you know what installation that was? A. No. I know of 
one, which was the GSA. 

Q. TheGSA? A. Yes. 

Q. What particular segment of GSA, or what particular business 
was he discussing with them? A. Well, we had received, or they had 
received from GSA an inquiry on spare parts through the ICA Mission 
in Djakarta, Indonesia, and we went over to see what possibilities there 
was to obtain a contract on that. 

Q. In seeing GSA in an effort to secure a contract to Supely 
parts and whatever was involved, was on behalf of the Napco Corporation, 
were they not? A. Well, they were in correspondence from Minnea- 
polis and Washington on this particular subject and since they were in 
Washington they went to pay a call of respect, I would say. | 

Q. Well, it is a little more than a call of respect, wasn't it? 
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It was for a special purpose, wasn't it? A. Well, I would think so. 

Q. I beg your pardon? A. I would say so. Yes. 

* * * * * 

Q. April 15th you signed it (your employment contract with, 
Napco) here in the District of Columbia? A. No, I signed it in 
Minneapolis. 

* * * * * 

Q. As Washington representative of Napco you maintain, or does 
the company maintain any offices, or office facilities? A. I maintain 
an office the rent of which is paid by Napco. 

Q. Where is that office located? A. 1700 "K" Street. 

Q. Northwest? A. Northwest. 

Q. Is that an office building? A. Yes, sir. 

Q. What room or suite number? A. 300. 

Q. What does that office consist of? A. One room and furniture 
which are mine, and a telephone. 

Q. Is there a secretary or receptionist? A. No, sir. 

Q. You are the one in charge of the office, are you Mr. Jacob? 
A. Oh, yes. I am by myself. 


Q. How much rent is paid by Napco for that office facility? 
A. I don't know. 


Q. You didn't make the arrangement's yourself? A. No, sir. 

Q. Who did make such arrangements? A. Mr. Grossman. 

Q. Mr. Grossman. When did he make those arrangements? 

A. After I signed the contract with Napco. 

Q. Did he come to Washington to make such arrangements to let 
office space and signa lease? A. AsI talked with him toward the end 
of April, and that is when the arrangements were made. 

* * * * * 
. Is there a telephone in that office? A. Yes, sir. 
What is the number? A. Sterling 3-5164. 
. Is that listed in the directory? A. Yes, under my name. 
Under your name? A. Yes, sir. 
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_ Is it listed under Napco's name? A. No, sir. 
. Who pays for the telephone? A. Napco. 
Napco pays for it? A. Yes, sir. 
. Is the bill sent directly to Napco? A. No. Actually I pay it. 
Napco reimburses me for the telephone and expense. 


Q. From what funds do you pay the telephone bill? A. From my 


own. 

Q. And do you get reimbursement from Napco? A. That's 
right, sir. | 

Q. What is the procedure for you to get reimbursement? | NRE Well, 
I send them a statement of the expenses I had for the account of | Napco. 
I mean, to be reimbursed to me by Napco. 

* * * * * 

Q. Did your employment agreement with Napco contain provisions 
about the maintenance of an office such as you have described?» 
A. Yes, sir. | 

Q. Did it contain provisions for the payment of the office expenses 
to be made by Napco? A. Well, I don't think it is detailed as much as 
you are putting it, but the office expenses are to be paid by Napco. 

Q. Does Napco's name appear anywhere in the office? A. No. 
You mean on the door? | 

Q. Or anywhere? A. No, sir. Not that I know of. 

Q. It does not appear on anything on the walls of the office? 

No. 
Q. There is nothing as you walk in to say Napco? A. No. 
* * * * * 

@. When did you move into this office? A. The middle of May, 
and I left for Europe at the end of June, andI just came back last week, 

Q. Do you receive mail at this office? A. Yes, sir. : 

Q. Do you receive mail addressed to Napco? A. No. Mostly I 
would say Henri Jacob. My own name. | 


Q. I was not inquiring about mostly. Have you ever received 
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any mail at that address to, or using the name of the Napco Corporation? 


A. No, sir. 

Q. And you are certain of that, are you? A. Oh, yes. 

Q. What did this employment agreement, or whatever it may be, 
provide about what you were to do for Napco? A. Well, I can't rem- 
ember the exact wording of it. 

Q. Your best recollection of it. A. I think it is to solicit busi- 
ness from the Washington and New York area for Napco. Anything that 
has to do with spare parts, and so forth. That's about it. It is very 
broad but that is what it means. 

Q. Does it provide what you are to do with any prospect of busi- 
ness that may come to your attention or that you may solicit? A. Yes. 

Q. What does the contract provide? A. You mean as far as my 
--Iam sorry. I don't get the question. 

Q. Suppose you describe for me what you remember of the pro- 
visions of the contract. First of all -- I withdraw that. Do you have 
any other written agreement of any kind with Napco? A. No, sir. 

Q. Do you have any oral, or verbal understandings in addition to 
this written agreement? A. No, sir. 

Q. Describe for me what you recall of the provisions of the 
contract. A. Well, that I was appointed as their Washington repre- 
sentative and I was to solicit business for Napco through the various 
Missions in Washington and New York. That is about all that the con- 
tract says. 

Q. Then has Napco set up some procedure as to what is to be 
done with business solicited by you? A. I don't follow your question, sir. 

Q. Allright. Suppose you contact someone in a Mission and you 
think there may be some business for your employer, Napco. A. Yes. 

Q. Do you negotiate? Do you talk about the parts involved, and 
prices, and delivery? A. No, sir. 

Q. What do you talk about and what do you do? A. Well, suppose 


I go to an embassy and inquire if they need some spare parts; or if I 
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know Napco is not on their mailing list I would try to get Napco on their 
mailing list and ask them to forward any request they may have for 
spare parts to Napco. That is one phase of my work. Then Napco may 
submit an offer to a given embassy and there is a bid opening ona cer- 
tain day at a certain time and I would assist on the bid opening to see 
how Napco's prices were compared to the competition, and I would send 

a report to Napco. That is about the type of work that I do. 

Q. When you appear at a bid opening? A. Yes. : 

Q. For Napco? A. Yes, sir. 

Q. What is it you do in that transaction? A. Well, ata bid open- 
ing I would be there with a representative of other firms. They would 
open all quotations and read out the prices and whoever is the lowest 
would automatically be awarded a contract. I senda complete break- 
down of this particular opening to Napco. | 
Q. And this is pursuant to Napco's instructions to you? A. Yes, 


* * * * * 


Q. You mentioned Mr. Grossman and Mr. Berger coming to 
Washington, Do you know or have you heard of any other representatives 
of any kind of Napco coming to Washington since you have been employed 
by them? A. No, sir. | 

* * * * * 

Q. You have broad powers as to contacting persons, or organi- 
zations to solicit business, or to see if there is business that would 
involve Napco? A. Right. | 

* * * * 4 * 

Q. Do you regard yourself as an exclusive agent for Napeo or not, 

under your arrangements with them, whatever they may be? A. Well, 


I mean, if I have to work eight hours a day, I would say that I am work- 


ing eight hours a day for Napco -- for the interests of Napco. 
Q. Yes. For the interests of Napco. A. Right. 
Q. You wouldn't feel free, would you, to find out about business 
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and materials of a kind which Napco might supply, or be interested in 
supplying -- you wouldn't feel free to solicit such business for some 

other firm? A. No. Absolutely not. 

* * * * * 

Q. Do you have a business card that you use in your soliciting? 
A. Yes, sir. 

Q. Do you have one with you? A. I think so, if I am a good 
businessman. 

Q. Yes. See if you are a good businessman. Is this the only 


type of card you have had, Mr. Jacob, since you have been employed 


by Napco? A. Yes, sir. Thatis the only one. 
MR. MILLER: I would like to have it marked as an exhibit. 


(The business card referred to with 
the names "Henri Jacob" and 'Napco 
Industries Inc." appearing thereon, 
was marked for identification Plain- 
tiff's Exhibit No. 1, witness Jacob.) 


BY MR. MILLER: 

Q. Mr. Jacob, I have asked the reporter to mark as Plaintiff's 
Exhibit No. 1, Witness Jacob, the card which you just handed me. I 
just point it out to you as Plaintiff's Exhibit No. 1. I want you to tell 
us, is this the card you just handed me pursuant to my request? A. Yes, 
sir. 

Q. I will ask that this card be attached to and made a part of the 
deposition of Mr. Jacob. Mr. Jacob, I see that the card contains the 
emblem of Napco, the address which you have previously given me, and 
designates you as District Sales Manager. A. That's right. 

Q. Is that the title by which you are known in the company? 

A. Yes, sir. 
* * * * * 

Q. When you sign such letters do you designate yourself as Dis- 
trict Sales Manager? A. Yes, sir. 

Q. Are there carbon copies of such letters also in your files at 
your Washington office? A. Yes, sir. 
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A. All the correspondence with the embassies, and so forth, is done 
directly between the embassies and Napco. I don't correspond with the 
embassies. | 
*x * * * 
Q. When you attend bid openings -- A. Yes, sir. 
Q. -- at which Napco has a bid to submit, have there been occa- 
sions on which Napco has been the successful bidder? A. Yes, sir. 
Q. How many would those approximate? A. How a occa~ 
sions? 
Q. Since your appointment? A. Well, it is very difficult to say 
how many, because you take one bid, for instance, on which there is 


let's say 100 items. Napco may be successful on five items out of 100. 
Q. We will just call that one bid. You say there is one occasion? 


A. Yes, sir. 

Q. How many such occasions have there been since your employ- 
ment by Napco? A. You figure there are an average of three of four 
bid openings per week, and you can figure it yourself. 

Q. No, I can't, because I can't tell from three or four openings 
per week how many were successful in whole or in part by Napco. So 
if you will, just approximate it for me. A. I don't know. It might be 
60 bids on which we were successful in some of the items. 

Q. What is the follow-up procedure on Napco being a successful 
bidder on one or more items? A. The normal procedure in — to 
obtain the contract, you mean? 

Q. Yes, that you are familiar with or have a part in? A. Well, 

once I leave the bid opening I send a complete breakdown as to the 
bid opening to the company. Then the contract part is entirely up to the 
military officer of the given embassy to go ahead with his own staff and 
prepare a contract and mail it out to Napco. 

Q. You send your report to Mr. Grossman then, do you | not? 

A. Right, sir. 
Q. Invariably? A. Right. 
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Q. Do you have any role in servicing of accepted bids, or contracts, 
or sales by Napco? A. No. 

Q. In the District of Columbia area? A. No, sir. 

Q. Are there any problems of any kind that you are ever called 
upon to trouble-shoot or get information on? A. I may be called upon 
by a military officer to ask me if I have a chance to talk to the company 
to find out if one item has been delivered, or something of that sort. 

Q. Can you recall the names of any officers who have made such 
inquiry of you? A. Yes. I had one yesterday from Major Halasyam, 
from the Indian Embassy. 

Q. Can you think of any others? A. Yes. Major Turk from the 
Yugoslav Embassy. 

* * * * * 
A. Well, I can't recall everyone. Whoever called me, that wanted 
small information, or something of that sort. 

Q. Ibeg your pardon? A. I say, everyone will call and ask me 
if I can check something for them with the company. 

Q. I would like to have you list as many names of such persons as 


you can remember, besides those you have already givenme. A. All 


right. You have Colonel Corrihons from the French Embassy. You 
have Captain Burnichon, also from the French. Colonel Loncar from 
the Yugoslav Embassy. I can spend the whole day giving you names. 

Q. Go ahead. I don't think it will take that long, but tell me the 
names of the people who have contacted you in this type of transaction 
since you have been employed by Napco. A. Captain Vasudanen from 
India. Mrs. Peckinpaugh from the Peruvian Embassy. Colonel 
Querechi from Pakistan. Colonel Trotz from Argentina. I think that's 
all. That is enough. 

* * * * * 

Q. How do all of these people know you are a representative of 
Napco? A. Because I was introduced to them as a representative of 
Napco. 

Q. By Mr. Grossman and Mr. Berger? A. That, and then by 
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consequent visits that I made to them. 

Q. Did you give them your telephone number? A. I gave tem 
the card. 

Q. The same card that has been marked Plaintiff's Exhibit No. 
1? A. Yes. 

* * * * * 

Q. Mr. Jacob, have you ever had any dealings of any kind or 
character with any Washington banks concerning Napco business of any 
kind? A. Washington banks? : 

Q. Banks? A. Yes. I went to the bank once. To the Atherican 
Security and Trust Company. 
Q. Which branch or office of American Security? A. The main 

office. 
Where is that located? A. 15th and Pennsylvania Avenue. 
Whom did you talk to then? A. I think it is Mr. Williams. 
. That would be 15th and New York. A. I think it is Mr. Williams. 

Q. When did you talk to the gentleman you believe to be Mr. Wil- 
liams? A. I think that was, I would say, a week before I left for Europe, 
so it must have been the end of June. | 

Q. Of1961? A. Right, sir. 

Q. What was the purpose of your getting in touch with Mr. Williams? 
A. It was in regard to a bank guarantee that he was to prepare. 

@. What was the bank guaranteeing? What kind of bank guarantee 
was it? A. It was a bank guarantee to warrant quality and quantity of a 
shipment of merchandise, and it had to be a 25 percent of the value of the 
shipment. It had to cover 25 percent of that value. 

Q. Were you arranging for the bank to make such a guarantee? 

A. No, no. I merely went there to see if there was anything that I could 
do to help in release of that letter. .The whole thing was arranged be - 
tween Minneapolis Napco with their bank in Minneapolis, and the Ameri- 
can Security and Trust. | 

Q. What bank did Napco use in Minneapolis for that purpose? AS 
I think it is the First -- Northwestern Bank of Minneapolis, I think. 
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Q. What country was involved in this bank guarantee you described? 
A. Iraq. 

Q. Was that the transaction involving the sale of some parts for 

armored equipment, and so on, involving Napco -- A. It was. 

Q. Well, wait a minute. I haven't finished the question. -- 
Napco and Alpana Corporation? A. Yes, sir. As a matter of fact, I 
went there with Colonel Gunn just to see how the bank was doing on the 
letter of credit. 

* * * * * 

@. How many such conversations then have you had with Colonel 
Gunn, approximately, since you have been employed by Napco? A. I 
couldn't answer you, sir, because you see, Colonel Gunn and I are, I 
would say, on very friendly terms and he would come by my office and 
we would go in and have a cup of coffee. I don't know. Sometimes we 
would have a talk on the subject and sometimes we don't talk on the sub- 
ject. It is very difficult for me to tell you how many times. 

Q. Have you ever had conversations with Colonel Gunn regarding 
any other Napco transactions besides the one in question? A. No. I 
had conversation with him on other jobs, but not on Napco. 

Q. Iam asking now about other jobs in which Napco has or might 

have an interest. A. No. 

Q. Could you approximate for us how many times since April 
of 1961, per week, you have had discussions with Colonel Gunn regard- 


ing this Napco-Alpana transaction? A. Maybe once or twice. 
Q. Per week? A. Yes. 
Q. How many times have you discussed this Napco-Alpana trans- 


action with Mr. Jackovicz? A. Oh, it would be five or six times. 
Q. Commencing when, approximately? A. After they had agreed 
to certain conditions, and after an order was placed by Alpana to Napco. 
Q. When was that approximately? A. Toward the end of April. 
Q. Could you give me any description of how frequently you dis- 
cussed anything pertaining to that matter, or that Napco-Alpana trans- 
action with Mr. Jackovicz? A. After the contract was placed? 
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Q. Yes. A. I would say five or six times, maybe. 

Q. Where did such conversations take place? A. In Washington 
and -- 

Q. Where in Washington? A. In my office, and twice in New 

York when I was in New York. Not for any particular thing, but I 
just happened to visit Mr. Jackovicz and talked to him. | 

Q. How many such conversations, to your best recollection 
occurred in Washington, D. C.? A. I would say three of four, be- 
cause Mr. Jackovicz probably came three or four times from, let's say 


from the beginning of May until the end of June when I left for Europe. 


* * * * * 


Q. Do you contact surplus agencies to see what material is 


available? A. No, sir. 

Q. Who furnished you with the business card that you have shown, 
which is marked Plaintiff's Exhibit No. 1? A. Napco. 

Q. And in what quantities did they furnish you such cards? 

A. 100 cards. | 

Q. Atatime? A. About the first week of May 1961, after we had 
made the arrangements for the office here for me to obtain an office in 
that particular building. 

@. Napco had those cards printed, didn't they? A. Yes, sir. 

Q. And they had them printed in Minnesota, didn't they? A. I 

presume. I don't know. | 

Q. At any rate they were sent to you from the Napco offices in 
Minnesota, were they not? A. Yes, sir. 

* * * * * : 

Q. Allright. That is alll am asking. You say you get, in 
addition to your semi-monthly drawer, or retainer, you get commis- 
sions. Is that right? A. Yes. Over and in excess ofa certain 
volume of sales. 

Q. Volume of sales of what? A. Of spare parts. 

Q. Sold by Napco to various customers? A. To buyers. 
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Q. Whom you solicit, or service, or have some role in? 
A. Right, sir. 

Q. How is that commission arrived at? A. You mean the 
amount of percentage of the commission? 

Q. Ifso, percentage of what? A. How is it arrived at? 

Q. Howis it determined? A. By mutual agreement. 

Q. Do you have a separate mutual agreement each occasion 
there is a sale, or is it covered by your general employment contract? 
A. No. The percentage of commission does not vary. It is always 
the same; over and in excess of a certain amount of sales. 

Q. Do you recall what those figures are? A. Yes. May I divulge 
them? 

MR. SIDMAN: The percentage of -- 

MR. MILLER: Of his contract provision. He tells me itisa 
percentage over certain amounts, and I am asking him now if he 
would give me the amounts. 

THE WITNESS: Can I reveal them? 

MR. SIDMAN: It is all right with me. 

THE WITNESS: Thank you. I get a commission of three per- 
cent over yearly sales of $500,000. Anything in excess of 500,000, 

I get three percent. 
BY MR. MILLER: 

Q. Thatisforayear? A. Yes. 

Q. Sales for a year's period? A. Yes, sir. 

* * * * * 

Q. Are you furnished any information from Napco as to the 
volume of business done in the District of Columbia, or in transactions 
in which you may have an interest by way of your commission? 

A. Well, I receive the copies of all contracts that have been placed 
by an embassy through my presence at the bid opening, or through my 
personal contacts. I get a copy of these contracts so that if I receive 


a telephone call from one of these embassies at least I know what they 
are talking about. 
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Q. Then from these contracts you yourself can compute the 
volume of business, I take it? A. Yes. I haven't done it so far but 
I presume that I could. 

Q. You have the information from which you could? A. Yes. 

Q. What do you have to do for Napco in order to be entitled 
to commissions? A. Well, I have to sell first the first $500, 000 for 
the year in order to cover my drawing account, if you will, or retainer, 
or whatever it is called; and then I have to try to sell a little bit more 
in order to make my three percent. 

* * * * * 

Q. But to be entitled to have, let us say, $500,000 of such 
business credited to you for commission purposes, it is not necessary 
that you yourself be the one who obtained that contract, or secured the 
sale, is it? A. Actually it is irrelevant because it doesn't matter. 

Q. It doesn't matter? Then I am asking you now what does 
matter in order for a particular contract to be credited to your, 
$500,000? What are the factors that you or they look at in determin- 
ing it? A. No factor whatsoever. As long as there is a contract 
during a given year it is automatically put on that $500, 000 account. 

Q. It wouldn't be just a contract with anyone, would it? 


Wouldn't it have to be a contract with certain people in certain areas? 


A. In Washington, of course. 
Q. Inother words, these are contracts then which are serviced 
in whole or in part in the Washington area? A. Yes, sir. 
Q. To which you are given credit for commission purposes? 
A. That is right. 
Q. The business your company does in other areas, such as 
St. Louis, or New Orleans -- A. I have nothing to do with that. 
Q. Or Hong Kong? A. I have nothing to do with that. 
Q. Would have nothing to do with your commission? A. No. 
Q. Could you tell me what services you perform with reference 


to these contracts in the District of Columbia that you are given credit 


22 


for, for commission purposes? What services you perform here in 
order to get those credited to you? A. Well, I think we have already 
gone into and through the services. 

Q. You have described in your previous answers -- A. The 
bid opening, and getting new lists from these people, and trying to 
make a new contact with a given embassy, and trying to be on their 
mailing list, and receiving their inquiries, and quoting and trying to 
get their contract. What we said before. 

Q. You say quoting. Would you describe what you mean by that? 
A. Napco would give prices on certain material and would have to 
be the lowest in order to get the contract. 

Q. What would you have to do with quoting? A. Nothing. 

* * * * * 

Q. Do you transmit quotes, or do anything about it? A. I 
transmit quotations. Yes. I will say sometimes I may get a request 
from an embassy and I would mail those to Minneapolis, and they 
would either return it to the embassy or return it to me for remittal 
to the given embassy. 


Q. Will you describe for me as fully as you can what work of 


any kind you have done with reference to this particular contract in- 
volving Napco and Alpana, following your employment by Napco? I 
refer to the one involving Iraq and the parts, that is the subject of 
this lawsuit. A. That is after the contract was -- 
Q. After your employment, whenever that was. After your em- 
ployment by Napco. A. All right. Immediately after my employment 
with Napco I had talked to Mr. Rappaport and Mr. Berger and 
Mr. Grossman, and informed them that due to the fact that I had 
started and negotiated that particular contract or phase for the account 
of Mutual, I would rather keep away from these negotiations until 
such a time as Alpana would have placed the order either with Mutual 
or Napco, and that to me the whole deal was very unimportant be- 
cause I had spent enough time on it to no result. So from that time 
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when I signed the contract, until the time after -- I mean, the con- 
tract with Napco, my employment contract -- until after the order was 
placed from Alpana to Napco, I had absolutely nothing to do with it, 
and I even informed Colonel Gunn and Mr. Jackovicz that if they had 
any discussion on it, not to talk to me but to talk directly to Napco 

on any subject concerning that particular transaction; and I had no 

talk whatsoever with neither of them until after they had placed the 
order with Napco. | 


Q. Allright. Then approximately when was the order placed 


from -- what was it? From Alpana to Napco? A. Yes. 

Q. When was that approximately? A. I am almost sure it was 
toward the end of April. The end of the month of April. | 

Q. In other words, it would be about two weeks, or two weeks 
plus a little, from the time that you became an employee of Napco? 

A. Of Napco. Yes, sir. 

* * * * * 

Q. Wherever you were. I am inquiring now what Napco was 
doing about this sale, or contract that you may have heard of, or 
information you may have acquired in any way? A. I know that Napco 
had made an offer. I knew that Napco had made an offer to Alpana 
on this particular transaction. : 

Q. Pardon me. Do you know about when that was made? 

MR, SIDMAN: Let me interrupt. I want to find out whether 
this is responsive. Mr. Miller is talking about activities of Napco 
in Washington. | 

THE WITNESS: In regard to this particular transaction. 

MR. SIDMAN: That is right. In Washington. | 


THE WITNESS: Yes. Well, I don't know where it took place. 
* x * * * 
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BY MR. MILLER 
Q. When did Mr. Sam Berger become an officer or employe 


of Napco? A. I think it was some time in December, or January. 


Q. December of 1960, or January of 1961? A. No. Excuse 
me. Strike out December. I am almost sure it was January or 
February. 

Q. Of what year? A. Of 1961. 

Q. And that was after the Alpana contract on behalf of Mutual 
was bid, was it not? A. A quotation you mean? 

Q. Yes. A. The offer? 

Q. The offer. A. Yes. It was placed in August of 1960. 

Q. Mr. Sam Berger was thoroughly familiar with that offer 
and that business transaction on behalf of Mutual, wasn't he? A. Yes. 


* * * * * 
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EXCERPTS FROM DEPOSITION OF DAMON M. GUNN 


Washington, D.C. 
Thursday, 
September 28, 1961 


* * * * 


DIRECT EXAMINATION 
* * * * 
BY MR. ROLNICK: 
Q. Where did you talk to Mr. Grossman ? A. Here in Washington. 
Q. Do you know when that was? A. Yes. It was after -- 
Q. The approximate date? A. Oh, I think it was in the latter 
part of April because -- after Mutual had refused -- stated they 
weren't interested in the contract. 


Q. And what was the substance of your conversation with Mr. 
Grossman? A. I was hoping that he would perform it, that they would 
perform it fully and accurately, as we were required to do. | 
Q. Did you receive a bid from Mr. Grossman ? AI didn't; no. 

Q. Do you know if anyone did? A. I understand that Mr. Jackovics 
had. | 

Q. Was Mr. Jackovics with you at the time of this salen 
with Mr. Grossman? A. Yes. 

Q. Do you know whose office it took place in? A. It wae, 1 think, 
Mr. Grossman's room. I wouldn't know for sure. 

Q. And was that a hotel room? A. Yes. 


Q. How many conversations did you have with Mr. Grossman? 


A. I don't recall talking to him very much about it. 
Q. Did Mr. Jackovics talk to him in your presence ? A. Yes. 
* * * * * 
Q. Did Alpana enter into a contract with Napco with reference to 
certain equipment which Alpana supplied to the Government of da 


A. I'm quite positive they have. 
* * 
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[ Filed October 19, 1961] - PLAINTIFF'S INTERROGATORIES 


[ Filed November 3, 1961] - DEFENDANT NAPCO INDUSTRIES, INC.'S 
RESPONSE TO PLAINTIFF'S INTERROGA — 
TORIES 


To: NAPCO INDUSTRIES, INC. 
c/o Strasser, Spiegelberg, Fried & Kampelman 
1700 K Street, N.W. 
Washington, D.C. 
Attorneys for Defendant 


The following interrogatories are addressed to you pursuant to 
Rule 33 of the Federal Rules of Civil Procedure. You are required to 
answer these interrogatories by Max E. Rappaport and/or S.D. Berg 
separately and fully, in writing, under oath, and to serve a copy of your 
answers upon DANZANSKY & DICKEY, Suite 1010, Bender Building, 
1120 Connecticut Avenue, N.W., Washington 6, D.C., attorneys for the 
plaintiff, within fifteen days after service of these interrogatories upon 
you, as indicated below. As used herein, the term "Company" refers to, 
and means, the defendant to whom these interrogatories are addressed. 
* * * * * 

6. Q. Since the date of incorporation, has the corporation name been 
listed in a telephone directory for the District of Columbia? A. Yes. 
7. Q. If the answer to the preceeding interrogatory is affirmative, 
state the period during which the corporation's name was listed in the 
said telephone directory? A. Records are unavailable; on information 
and belief, the years 1958 and 1959. 

8. Q. Since the date of incorporation, has the company’s name 
appeared on an office directory of any building in the District of Columbia ? 
A. Yes. 

9. Q. If the answer to the preceding interrogatory is affirmative, 
state the period and the name of the building? A. Approximately 1958 


to date; Commerce Building. 
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10. Q. Since the date of incorporation, has the company ever represented 
to anyone, or any firm, that it maintains an office in the District: of 
Columbia? A. No. It has represented that an employee of the eprporation 
has an office in the District of Columbia. 

* * * * * 
12. Q. Since the date of incorporation, has the company incurred any 
expenses for warehouse rentals, telephone bills, office rent, or salaries 
for such services performed within the District of Columbia? A. The 
company during two periods has incurred expenses for telephone bills, 
office rent, and salary. No warehouse expenses of any sort have been 
incurred. 
13- @Q. If the answer to the preceding interrogatory is affirmative, 


state the period for which such expenses were incurred? A. April 15, 
1961 to date; and May 1957 to October, 1959. 
14, Q. Since the date of incorporation, has the company employed any 


salesman whose territory included the District of Columbia? A. The 
company has employed the services of representatives who function in 
the District of Columbia, dealing with foreign governments. | 
15. @. If the answer to the preceding interrogatory is affirmative, 
for each such representative state the following: (a) the name of the 
representative; (b) the present address of the representative, if you know 
it; (c) whether the company had a written contract with the representative; 
(a) whether the representative was a full-time employee of the company; 
(e) whether the representative was the exclusive agent of the company 
within the District of Columbia; (f) whether the salesman had a minimum 
sales quota; (g) whether the salesman or representative was furnished 
with business cards which represented that he was an agent for the 
company; and (h) whether the company furnished the agent with. ‘stationery 
bearing the letterhead of the company. A. a) Ronald Mogford, May, 1957 
to October, 1959, b) Fairfield, Virginia, c) Yes, d) No, e) No, £) Not 
applicable, g) Yes, h) yes; a) Carlos C. Nagel & Associates - Manufac- 
turers' Representatives, 1959 to date, b) Southern Building, D. ¢., c) Yes, 
d) No, e) No, f) Not applicable, g) yes, h) Yes; a) W.L. Politte Co. - 
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Manufacturers’ Representative, December 31, 1958 to October 15, 1959, 
b) Falls Church, Virginia, c) No, d) No, e) No, f) Not applicable, g) No, 
h) No; a) Henri Jacob, April 1961 to date, b) Bethesda, Maryland, 
c) Yes, d) Yes, e) No, f) Not applicable, g) Yes, h) Yes. 
16. Q. For each such representative referred to in the preceding 
interrogatory, state the method of compensation, i.e., the percentage of 
sales, straight salary, or some combination of a percentage and salary ? 
A. Henri Jacob; salary and commission on sales to foreign governments. 
Ronald Mogford; commission on sales to foreign governments. W.F. 
Politte; commission on sales to foreign governments. Carlos C. Nagel 
& Associates; commission on sales to foreign governments. 

* * * * * 
31. Q. Since the date of incorporation, has the company submitted bids 
to foreign governments through their respective embassies located 
within the District of Columbia? A. Yes. 
32. Q. If the answer to the preceding interrogatory is affirmative, 
state whether the company made a regular practice of submitting such 
bids to foreign governments through their embassies in the District of 
Columbia? A. Yes. 
33. Q. If the answer to Interrogatory No. 31 is affirmative, state the 
date, or dates, of any such bid or bids, the name and address of the 
embassy through which such bids were submitted, and the name and 
address of the embassy to which such bid was submitted? A. Bids 
have been submitted for a period of 12 to 15 years, and number in the 
thousands; herewith submitted is a representative sample. 


Date Embassy 


10/6/61 Pakistan - q. 1744 
8/11/61 Pakistan - q. 1525 
6/23/61 Pakistan - q. 1157 
6/15/61 Pakistan - q. 1156 
9/11/61 India - q. 1620 
8/30/61 India - q. 1638 
8/29/61 India - q. 1596 


No bids are or have been submitted through one embassy to another. 
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34. Q. With reference to each such bid referred to in the preceding 
interrogatory, state whether such bid was accepted by the Government 
to which it was made. A. a) Accepted in part, b) Accepted in part, 
c) Accepted in part, d) Accepted in part, e) Accepted in part, f) Not 
accepted, g) Accepted in part. 
35. Q. With reference to each such bid accepted, as referred to in 
the preceding interrogatory, state: (a) whether such bid and acceptance 
was in writing; (b) the place of acceptance; (c) the place of delivery of 
the subject matter of the bid and acceptance; and (d) the terms and place 
of payment. A. a) Yes, b) The foreign nation to which the bid was 
submitted, or the embassy in the District of Columbia, c) The foreign 
nation to which the bid was submitted, d) Progressive payments for each 


shipment; Minneapolis, Minnesota (bank transfer) 
* * * * * 


39. Q. Did Mr. Politte receive commissions from the company for 
sales attributable to his efforts in the District of Columbia? A. He 


received approximately $9000 in commissions. 

40. Q. Is Mr. Jacobs a representative of the company? A. Yes. 

41, Q. If the answer to the preceding interrogatory is affirmative, 

for what period has Mr. Jacobs been a representative of the company ? 
A. Since April 15, 1961. | 

42. Q. State the nature of Mr. Jacobs' compensation by the company, 
i.e., commission or percentage of sales, or salary, or some combination 
of both? A. Salary plus commission on sales exceeding $500, 000. 

43. @Q. Is Mr. Jacob's reimbursed for out-of-pocket expenses incurred 
by him in connection with his efforts to sell the products of the company 
in the District of Columbia? A. Mr. Jacob is reimbursed for out-of - 
pocket expenses incurred in connection with his efforts to solicit the 
awarding of contracts to the company by foreign governments. | 
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44. Q. With reference to a certain contract entered into between the 
company and ALPANA CORPORATION in approximately April of 1961, 
state the following: did representatives of the company come to the 
District of Columbia to discuss the contract with representatives of 
ALPANA? A. When in the District of Columbia in April, 1961, on 
other various business matters, representatives of the company were 
called upon by representatives of Alpana Corporation about supplying 
material to Iraq which they were unable to obtain from Mutual Inter- 
national Export Co. 

45.Q. If the answer to the preceding interrogatory is affirmative, state: 
(a) the names of the representatives who came to the District of 
Columbia; (b) the period during which such representatives were in the 
District of Columbia; (c) the names of the representatives of ALPANA 
with whom the contract was discussed; and (d) the place and substance 


of such discussions. A. a) Sam D. Berger and Eli Grossman, 
b) April 19, 1961, c) Damon Gunn; Joseph A. Jackovics, d) Hotel Hay 


Adams. The failure of Mutual International Export Co. to enter into 

a contract with Alpana Corporation and the failure of the former to honor 
its commitments to Alpana Corporation were discussed. The represen- 
tatives of Alpana Corporation stated that Alpana could not obtain required 
material from Mutual International Export Co., and could freely contract 
with NAPCO Industries, Inc. 

46. Q. During the year 1961, did the company enter into a contract 
with ALPANA'S representative, which had reference to the sale of 
military equipment for ultimate delivery to the Government of Iraq? 

A. Company contracted in 1961 with Alpana Corporation to deliver 
certain of its products to Iraq. 

47. If the answer to the preceding interrogatory is affirmative, state 
the place where each of the signatories to the contract executed the 
contract and the order of execution? A. District of Columbia; signed 

at same time. 
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48. Q. If the answer to Interrogatory No. 46 is affirmative, state 
the date of such contract, and the date on which each of the signatories 
to the contract executed the said contract? A. April 19, 1961 was the 
date of the contract and of the signing of the contract by all parties. 
49. Q. Has the company entered into any contracts during the year 
1961 with ALPANA CORPORATION? A. Yes. See answers 46-48 above. 
50. Q. With reference to the contract between ALPANA and the 
company, the subject matter of which was the equipment destined for 
ultimate delivery to the Government of Iraq, state whether (a) such 
contract has been completed; (b) whether payment has been made in full 
by the Government of Iraq to either ALPANA or the company; and 
(c) the place of payment? A. a) Yes, b) No, c) Place of payment to 
company is Minneapolis, Minnesota. | 

* * * * * 
53. Q. With reference to the contract referred to in Interrogatory 
No. 51, state whether payments from the Government of Iraq to either 
ALPANA or NAPCO were made through the AMERICAN SECURITY 
AND TRUST COMPANY. A. Yes, directly to Northwestern National 


Bank of Minneapolis. 
* 


[ Filed November 18, 1961] - PLAINTIFF'S INTERROGATORIES 


[ Filed December 8, 1961] - DEFENDANT NAPCO INDUSTRIES, INC.'S 
RESPONSE TO PLAINTIFF'S INTERROGA~- 
TORIES DATED NOVEMBER 17, 1961 


* * * * * 


1. Q. Did you,or one of your affiliated companies, enter into a 
contract dated April 19, 1961 with the ALPANA CORPORATION? 
A. Yes. 
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2. Q. If the answer to the preceding interrogatory is affirmative, 


state: (a) who signed the contract for you or your affiliated or subsidiary 
company; (b) who signed the contract for the ALPANA CORPORATION; 
(c) where was the contract typed; (d) when was it typed; (e) by whom was 
it typed; (f) the number of pages of the contract; (g) the dates and places 
where all the terms of the contract were discussed; and (h) the date and 


place where the contract was signed? A. a) Sam D. Berger, b) Joseph A. 
Jackovics, c) District of Columbia, d) April 19, 1961, e) Henri Jacob, 

f) One, g) District of Columbia - April 19, 1961; District of Columbia- 
April 20, 1961, h) District of Columbia - April 20, 1961. 

3. Q. Is the FEDERAL MOTOR TRUCK COMPANY a division, sub- 
sidiary or affiliate of your company ? A. Yes. 

4. Q. If the answer to the preceding interrogatory is affirmative, 
state whether said company is a sole proprietorship, partnership or 
corporation? A. Federal Motor Truck Company is an administrative 
division of NAPCO Industries, Inc. and is not a sole proprietorship, 


partnership or corporation. 
* * 
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EXCERPTS FROM THE DEPOSITION OF 
HENRI JACOB 


Washington, D.C. 
Friday, November 17, 1961 


* * * 


HENRI JACOB 
a witness of lawful age was duly resworn by the notary public and, 


being examined by counsel, testified further as follows: 
DIRECT EXAMINATION (Continued) 


* * * * * 


BY MR. ROLNICE: 
* * * * * 

Q. Do you know the date that you commenced working for Napco? 
A. April 15. 

Q. Was there a period between the time you commenced working 
for Napco and the time you ceased working for Mutual, that you did nothing, 
or that you worked for onone? A. Well, of course, when I left Mutual 
I knew I was going to work with Napco. 

Q. For how long had you known that, sir? A. Before I left Mutual. 

* * * * * i 

Q. Did you have any occasion, subsequent to April the 15th of 1961, 
to have anything to do with this contract between Iraq and Alpana ? 
A. After April the 15th of 1961? 

Q. Yes? A. Yes. 

Q. And when was that, sir? A. I think it was in June -- before I 
left for Europe. I went over to the Embassy of Iraq in order to, number 
one, to submit the final draft of the letter of credit and number two, to 
try to collect the money due on the first shipment. 

Q. In other words, a shipment had been made without a letter 
of credit ever having been given? A. Well, you see, the letter of 
credit was to be presented at the time that you would submit the invoice 
on the first shipment so, therefore, it was not necessary to submit the 
letter of credit prior to shipment date. 

Q. When you submitted the letter of credit the first shipment had 
already been made? A. Yes, sir. : 
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Q. To whom did you talk when you went to the Embassy, sir? 

A. Colonel Khalid. 
* * * * * 

Q. In other words, between April the 15th and June, did you have 
any discussions with Colonel Gunn concerning the Alpana contract with 
Iraq? A. Yes, I may have told him that the material was ready for in- 
spection, or something of that sort. 

Q. Did you have any other discussions with Colonel Gunn? 

A. No, except that. 

Q. Where did these discussions take place -- Here in Washington 
or in New York? A. In Washington. 

* * * * * 

Q. All right. So that there won't be any misunderstanding, sir, 
have you made any sales on which there will be commissions which will 
be applied to your account in order for you to reach the minimum ? 

A. Yes, Ihave made sales. 
Q. And who would those sales be made to, sir, do you recall? 
A. To various foreign missions in Washington. 
. Do you know the approximate dollar value of these sales? 
. No, no, I didn't figure them out, sir. 
. Would you say it was over $100,000? A. It is over $100,000. 

Q. Would it be over $200,000? A. Yes. Ican't tell you. I think 

it is over $400,000 but the exact amount I don't know. 


Q. So that there won't be any misunderstanding, you have an agree- 


ment, then, that if you don't go beyond your draw, in other words, these 
commissions are to compensate for your draw? A. That's right, sir, 
my salary. 

Q. Have you made any sales for Napco to anyone other than the 
government missions here in Washington? A. No. Oh, yes, one small 
one - $200. 

Q. To whom was that sale made, sir? A. Toan exporter. 


Q. What was his name? A. Globus Industries. 
* * * * 
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Q. Just a few more questions, Mr. Jacob. 
In the building at 1700 K Street is Napco's name listed on the 
building directly to your knowledge ? A. Yes. 
Q. Is Napco's name listed on the door to your suite, to your 
knowledge? A. No. 
Q. Does: Napco have a telephone listing in the telephone book? 
A. No. 
* * * * * 
Q. To your knowledge, was Mr. Politte ever a representative of 
Napco? A. Yes. | 
* * * * 
CROSS EXAMINATION 
BY MR. SIDMAN: 
Q. Did you sign contracts on behalf of Napco Industries? A. No, 
sir. 
Q. Are you authorized to sign contracts ? A. No, sir. 
Q. Do you have authority or do you in fact, review the quality of 
any work or services performed by Napco? A. No,I don't, sir. 
Q. Do you have a staff? A. No, sir. | 
Q. Do you do your own typing? A. Mostly. 
Q. Do you maintain any corporate records of Napco Industries Inc. 
in Washington, as opposed to records of your own? A. No, sir. 
Q. To your knowledge has Napco, or has Napco ever stored any 
goods or equipment in the District of Columbia? A. No, sir. | 
Q. To your knowledge, has Napco Industries ever made any de- 
liveries of its goods or equipment in the District of Colambis 7: 
A. No, sir. 
Q. Did you ever receive complaints with regard to services that 
Napco Industries rendered to foreign gove rnments or to the eoreret 
of the United States? A. Written complaints? 


Q. Written or verbal? A. The only thing I do receive, once in 


a while, might be a telephone call, or a wire asking me iflam vec: to 
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Minneapolis during the day, or shortly, to check up on the delivery of 
a certain item, or something of that sort, but I don't get any complaints. 
To answer your question, no. 
Q. Has Napco Industries, by any of its officers, ever directed you 
to take any affirmative action in regard to the contract between Alpana 
and Napco which is the subject of this suit? A. No, sir. 


* * * * * 


[Filed Feb. 21, 1962] 


ORDER 


Upon consideration of the Motion of the defendant NAPCO 
INDUSTRIES, INC. to dismiss action brought against it, or in lieu thereof, 
to quash the return of service of summons, the testimony by deposition 
of HENRY JACOB and D. M. GUNN, the interrogatories filed herein, 
answers thereto, affidavits and exhibits filed herein, defendants’ brief 
and supplementary brief, plaintiff's brief, and oral argument by counsel 
for the respective parties, it is by the Court, this 21 day of February, 
1962 

Adjudged, Ordered and Decreed that the Motion of the Defendant 
NAPCO INDUSTRIES, INC, to quash the return of service of summons 
be and the same hereby is granted. 

The Court further expressly determines that there is no just 
reason for delay and directs that final judgment upon the Order afore- 
said be and hereby is entered in favor of the defendant NAPCO 
INDUSTRIES, INC. and against the plaintiff MUTUAL INTERNATIONAL 
EXPORT Co. 
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The Court is further of the opinion that the Order aforesaid in- 
volves a controlling question of law as to which there is a substantial 
ground for difference of opinion and that an immediate appeal from 


the Order may materially advance the ultimate termination of the liti- 


gation. 


/s/ Edward M. Curran 
Judge 
[Certificate of Service] 


[Filed March 12, 1962] 
NOTICE OF APPEAL 


Notice is hereby given that MUTUAL INTERNATIONAL EXPORT 
CO., plaintiff above captioned, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from the final 
order of this court, quashing the return of service of summons upon the 
defendant NAPCO INDUSTRIES, INC. on the 21st day of February, 1962. 
Respectfully submitted, 
DANZANSKY & DICKEY 
By /s/ Robert F. Rolnick — 
/s/ Marshall E. Miller 


ATTORNEYS FOR APPELLANT 
MUTUAL INTERNATIONAL EXPORT CO. 


[Certificate of Service] 
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